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Endrew F, Fry and Transition

Litigation Trends

§IDEA is the 4th most litigated federal law in 
U.S.
§Virtually every case that goes to court now 
alleges violations of IDEA, 504/ADA, and 
often constitutional provisions. 
§Increase in litigation alleging “abuse” or 
“neglect” by staff or bullying by students.
§Since parents can get reimbursed for 
educational expenses, and attorney’s fees, 
stakes are often high. 

Endrew F. v. Douglas Co. Sch. Dist. 
137 S. Ct. 988 (2017)

§Student with autism 
•Parents claimed that IEP had same basic goals 
from year to year

§Removed from public school and enrolled in 
“Firefly Autism House” 
•Behavior improved dramatically 
•Made “a degree of academic progress that had 
eluded him in public school” 
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Endrew F. v. Douglas Co. Sch. Dist. 
137 S. Ct. 988 (2017)

§School presented a new IEP 6 months after 
private school enrollment
§Parents rejected because similar BIP
§Filed d.p. for tuition reimbursement
•Contended that final IEP was not “reasonably 
calculated to enable Endrew to receive 
educational benefits.”

Endrew F. v. Douglas Co. Sch. Dist. 
137 S. Ct. 988 (2017)

§ALJ found for school
§District Court found for school
•performance under past IEPs “did not reveal 
immense educational growth”
•annual modifications to IEP were “sufficient to 
show a pattern of, at the least, minimal progress”

§10th Circuit found for school
•School’s IEP was calculated to confer “some 
educational benefit”

Endrew F. v. Douglas Co. Sch. Dist. 
137 S. Ct. 988 (2017)

§Supreme Court granted certiorari 
§Unanimous decision to remand to district 
court
§Court: It true that Rowley said “some 
education benefit” - but in Rowley the issue 
was not whether student was receiving 
minimum of benefit 
§”An IEP is not a form document”
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Endrew F. v. Douglas Co. Sch. Dist. 
137 S. Ct. 988 (2017)

§For a child integrated in the regular 
classroom
• “an IEP typically should . . . be reasonably 
calculated to enable the child to achieve passing 
marks and advance from grade to grade.”
•When a child is fully integrated in the regular 
classroom, as the Act prefers, what that typically 
means is providing a level of instruction 
reasonably calculated to permit advancement 
through the general curriculum.”[footnote]

Endrew F. v. Douglas Co. Sch. Dist. 
137 S. Ct. 988 (2017)

§For a child not integrated into regular 
classroom
• “If that is not a reasonable prospect for a child, 
his IEP need not aim for grade-level 
advancement. But his educational program must 
be appropriately ambitious in light of his 
circumstances. . . 
• “…every child should have the chance to meet 
challenging objectives.”
• “…this standard is markedly more demanding that 
the ‘merely more de minimis’ test. . . 

Endrew F. v. Douglas Co. Sch. Dist. 
137 S. Ct. 988 (2017)

§“a student offered an educational program 
providing ’merely more than de minimis’ 
progress from year to year can hardly be 
said to have been offered an education at 
all.”
§“The IDEA demands more.  It demands an 
educational program reasonably calculated to 
enable a child to make progress appropriate 
in light of the child’s circumstances.”
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Endrew F. on Remand
2018 U.S. Dist. LEXIS 22111 

(Feb. 12, 2018)
§Parents – 10th Cir. said “close case” under 
old standard; and that SCOTUS decision
§School – IEP was not "ideal," but it was a 
reasonable calculation of educational 
progress
•Objectives in reading comp., writing, math, 
communication and inter/intra-personal goals 
increased from prior IEPs
• IEP addressed special and unique circumstances 
of Endrew’s autism, ADHD, behaviors, sensory 
needs 

Endrew F. on Remand
2018 U.S. Dist. LEXIS 22111 

(Feb. 12, 2018)
§In other words, “appropriately ambitious in 
light of his circumstances”
§Court
•Previously ruled “minimal progress”
•Small IEP changes = “some educational benefit”
•Progress was “minimal at best”

Endrew F. on Remand
2018 U.S. Dist. LEXIS 22111 

(Feb. 12, 2018)
§“The District's inability to develop a formal 
plan or properly address Plaintiff's behaviors 
. . . impact the assessment of whether [IEP] 
it offered to [Endrew] was or was not 
reasonably calculated to enable him to make 
progress appropriate in light of his 
circumstances. 
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You are the experts – act like it!

… deference is based on the application of expertise
and the exercise of judgment by school authorities.
The nature of the IEP process ensures that . . . by
the time any dispute reaches court, school
authorities will have had the chance to bring their
expertise and judgment to bear on areas of
disagreement. At that point, a reviewing court may
fairly expect those authorities to be able to offer a
cogent and responsive explanation for their decisions
that shows the IEP is reasonably calculated to enable
the child to make progress appropriate in light of his
circumstances.

Fry v. Napoleon Cmty. Sch.
137 S. Ct. 743 (2017)

§E.F. has cerebral palsy
§Parents bought “Wonder” the goldendoodle 
service dog who assisted E.F. with regular 
“life activities”
§Parents requested that Wonder attend school
§School denied the request

Fry v. Napoleon Cmty. Sch.
137 S. Ct. 743 (2017)

§School: “Under E. F.’s existing IEP, a human 
aide provided E. F. with one-on-one support 
throughout the day; that two-legged 
assistance, the school officials thought, 
rendered Wonder superfluous. In the words 
of one administrator, Wonder should be 
barred from Ezra Eby because all of E. F.’s 
“physical and academic needs [were] being 
met through the services/programs/ 
accommodations” that the school had 
already agreed to.”
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Fry v. Napoleon Cmty. Sch.
137 S. Ct. 743 (2017)

§Parents filed OCR complaint and 
homeschooled
§OCR: a school can provide FAPE and still 
discriminate
•The school’s action is like “requiring a student 
who uses a wheelchair to be carried”
•School violated Title II of ADA and Section 504

Fry v. Napoleon Cmty. Sch.
137 S. Ct. 743 (2017)

§Other school “enthusiastically accepted” 
Wonder
§Parents sued
§District Court and 6th Circuit: parents must 
exhaust under IDEA 
§SCOTUS: “We must decide ‘confusion’ of 
exhaustion requirement.”
• “Important as the IDEA is for children with 
disabilities, it is not the only federal statute 
protecting their interests.”

Fry v. Napoleon Cmty. Sch.
137 S. Ct. 743 (2017)

“…the IDEA guarantees individually tailored 
educational services, while [the ADA] and §
504 promise nondiscriminatory access to 
public institutions. That is not to deny some 
overlap in coverage: The same conduct might 
violate all three statutes . . . . But still, the 
statutory differences just discussed mean 
that a complaint brought under Title II and §
504 might instead seek relief for simple 
discrimination, irrespective of the IDEA's 
FAPE obligation.”
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Fry v. Napoleon Cmty. Sch.
137 S. Ct. 743 (2017)

§New test for determining if exhaustion 
applies
§Does the lawsuit seek relief for a denial of 
FAPE?
• If “yes,” must exhaust
• If “no,” proceed to prong 2

Fry v. Napoleon Cmty. Sch.
137 S. Ct. 743 (2017)

§What is the “gravamen” of the lawsuit?
• “First, could the plaintiff have brought essentially 
the same claim if the alleged conduct had 
occurred at a public facility that was not a 
school—say, a public theater or library?”
• “And second, could an adult at the school—say, 
an employee or visitor— have pressed essentially 
the same grievance?”

The Transition Regulations 
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34 C.F.R. 300.320(b)(1), (2)

§Beginning no later than the 1st IEP in effect 
when the child turns 16, or younger if 
determined appropriate, the IEP must 
include:
•Appropriate measurable postsecondary goals 
based upon age-appropriate transition 
assessments related to training, education, 
employment and where appropriate, independent 
living skills; and;
•The transition services (included courses of study) 
needed to assist the child in reaching those goals

Check Your State Law

§Federal regulations allow states to require a 
younger age for transition services
§GAO asking for age to be lowered to 14 
again. “Youth with Autism: Federal Agencies 
Should Take Additional Action to Support 
Transition-Age Youth,” GAO-17-352 (May 4, 
2017)

Definition of Transition Services 
34 C.F.R. 300.43

§Services that the IDEA requires districts to 
provide to help transition special education 
students from school to post-school 
programs.
§May also be special education if provided as 
specially designed instruction, or a related 
services, if required to assist a child with a 
disability to benefit from special education.
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Regulations contemplate transition to:
34 C.F.R. 300.43

§Postsecondary education
§Vocational education
§Integrated employment (including supported 
employment)
§Continuing and adult education
§Adult services
§Independent living OR
§Community participation

Endrew F. and Fry Application

In re Student with a Disability
70 IDELR 212 (MT SEA 2017)

§Student with cognitive delays 
•Graduated with regular high school diploma
•Accepted at a local community college
• Job at assisted living facility 

§Parents challenging adequacy of student’s 
postsecondary transition plan 
•No drivers license
•Can’t ride bike
• Limited functional math
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In re Student with a Disability
70 IDELR 212 (MT SEA 2017)

§Montana SEA:
• Independent living skills not required in every IEP, 
only as team feels appropriate
• “Being able to live independently is not the test 
for whether transition services are appropriate.”
•Appropriate transition doesn’t mean student will 
never need help from family or others
•Student had consistently wanted to attend 
community college for social work or LPN

In re Student with a Disability
70 IDELR 212 (MT SEA 2017)

§Montana SEA:
• “Although Student may still exhibit some 
difficulties now and into the future, that does not 
mean that Student’s transition services were 
inadequate or inappropriate. The transition plan 
developed for Student addressed training, 
education, employment and independent living 
taking into consideration Student’s interests.”

Berkley Unif. Sch. Dist.
118 LRP 35366 (SEA CA 2018)

§18 year-old student with SLD math and 
writing 
§When turned 16, IEP included transition 
plan, supported by interest inventory 
•Goal 1: pursuing training or education in a 
preferred field of study at a post-secondary 
institution – supported by academic goals
•Goal 2: employment in a preferred field, possibly 
the arts – supported by Career Locker, Career 
Zone and directed to sites of art institutions. 
“Student will get part-time job.”
•No need for independent living
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Berkley Unif. Sch. Dist.
118 LRP 35366 (SEA CA 2018)

§11th Grade IEP noted that student had not 
accessed any of the career services in the 
10th grade IEP and had not gotten a part-
time job.
§New interest inventory showed major 
changes in student’s interests 
§Goals remained the same – wording identical

Berkley Unif. Sch. Dist.
118 LRP 35366 (SEA CA 2018)

§Administrative Law Judge:
• First plan was appropriate 
•Second plan “failed to provide Student 
individualization to prepare for her for post-
graduation.”
−Second plan almost identical
−Employment goal referred to outdated data
−Failed to “modifications, accommodations and supports in 
order for Student to access the career counseling center, 
counselors, and the career and education information. 
Student did not engage in these activities the year before, 
yet Berkeley made no update in the transition plan to 
support Student in obtaining these services this year.”

District of Columbia Pub. Sch.
117 LRP 9175 (SEA DC 2017)

§Student OHI ADHD, mental health, with 
history of trauma and drug abuse
§Student habitually truant
§SEL goal:
• “Student will arrive to class on time with all 
materials required for daily assignments.”
• “student will utilize counseling sessions and 
develop appropriate coping/problem solving skills”

§Assessed with Life Skills Inventory and 
interviewes
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District of Columbia Pub. Sch.
117 LRP 9175 (SEA DC 2017)

§Transition goals are vague, broad and 
internally inconsistent
• “Student's January 2016 and December 2016 
IEPs contain transition plans that are substantially 
similar. Each contains extremely limited and 
broad goals that are not entirely consistent 
throughout the plan. For example, a goal is listed 
for Student to become a mechanic, but the steps 
underneath it refer to becoming a construction 
worker or a pursuing a sports career.”

Avon Lake City Schs
118 LRP 20975 (SEA Ohio 2018)

§Student “OHI – Minor”
§SEA complaint:
• “parent alleges that District ‘copies over 
everything’ from one sibling’s IEP  to the other 
sibling’s IEP. Student is treated as the same 
person [as the sibling] … and not as a unique 
individual
•*filed identical complaint on behalf of sibling…
•Also alleged that school conducted transition 
evaluation without consent

Avon Lake City Schs
118 LRP 20975 (SEA Ohio 2018)

§District:
•Parent was the one who treated students as 
identical
• Interest survey of this student showed desire to 
work with kids, which was not the same as sibling
• “evaluation” was interview with transition 
coordinator 
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Avon Lake City Schs
118 LRP 20975 (SEA Ohio 2018)

§Ohio SEA:
• IEP was not copied and pasted – unique student 
interests were reflected in transition plan
• Interview for data with transition coordinator is 
not an “evaluation” requiring parental consent

Take-Aways

§Need current evaluations and lots of data
§Document expected progress in IEP
§Accurate and detailed progress reports are 
more important that ever
§Training for parents on law as well as 
disability as a related service

A Quick Note on Charter Schools

§Must comply with IDEA transition 
requirements
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Dutkevitch v. Pennsylvania Cyber 
Charter Sch.

57 IDELR 32 (3rd Cir. 2011)
§Student enrolled in cyber school
§Applied to vocational school, vo-tech refused 
to give application because school district of 
residence had not recommended 
§Sued school district of residence and vo-tech 
school under Section 504 and ADA

Dutkevitch v. Pennsylvania Cyber 
Charter Sch.

57 IDELR 32 (3rd Cir. 2011)
§3rd Cir:
• LEA is cyber school, not district of residence 
•Vo-tech program only admitted students 
recommended by their LEA
•School district of residence “withheld 
recommendation because it 'was not [the 
student's] LEA' and thus 'was not required to 
make sure [the student] received ... computer 
training,'" 
•vo-tech program applied the same application 
policy that it applied to all students

Procedural Requirements Related to 
Transition
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Procedural Requirements Related to 
Transition

§Notice of Meeting
§Participants
§Required Elements of IEP
§Prior Written Notice

Notice of the Meeting
34 CFR 300.322 (b)(2)

§Notice must indicate:
• that a purpose of the meeting will be the 
consideration of the postsecondary goals and 
transition services for the child;
• that the agency will invite the student; 
• identify any other agency that will be invited to 
send a representative.

§Must seek consent every time district wishes 
to invite an agency representative to an IEP 
meeting. Letter to Gray, 50 IDELR 198 (OSEP 
2008).

Mandatory Participants 
34 CFR 300.321 (a)

§Parents
§Regular education teacher
§Special education teacher
§Representative of the public agency
§Individual who can interpret the evaluation 
results
§Other individuals who have knowledge or 
expertise (at parents’/LEA’s discretion)
§Whenever appropriate, the child with a 
disability.
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Parents 
definition in 34 CFR 300.30

§Definition of parent under 34 CFR 300.30: 
•biological or adoptive parent of a child
• foster parent
• individual acting in the place of a biological or 
adoptive parent (including a grandparent, 
stepparent, or other relative) with whom the child 
lives
•Not the State even if the child is a ward of the 
State

Parent Participation Decisions

Parent Participation Decisions

§Doug C. v. Hawaii Dep’t of Ed., 720 F.3d 
1038 (9th Cir. 2013) 
•Request to reschedule due to illness not refusal to 
attend
•Need to conduct annual review doesn’t justify 
excluding parents 

§Toledo Sch. Dist. v. Horen, 55 IDELR 102 
(N.D. Ohio 2010)
•Asking to reschedule is not refusing to attend
•Schedule of large team doesn’t justify excluding 
parents
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Parent Participation Decisions

§T.S. v. Jerry D. Weast, 54 IDELR 249 (D. Md. 
2010)
•Repeated rescheduling can constitute refusal to 
attend

§B.H. v. Joliet Sch. Dist., 54 IDELR 121 (N.D. 
Ill. 2010)
•School not required to schedule meetings after 
hours

Harris v. Cleveland City Bd. of Ed.
71 IDELR 189 (E.D. Tenn. 2018)

§Student with autism and ADHD had 504 plan 
in place
§School district determined the student was 
not eligible for services under the IDEA
§Mother disagreed with the evaluation’s 
findings, and requested an IEE
§IEE determined the student “may” be eligible 
for IDEA services, and an IEP meeting should 
be held

Harris v. Cleveland City Bd. of Ed.
71 IDELR 189 (E.D. Tenn. 2018)

§IEP meeting held roughly one month after 
the student turned 18
§The student attended with his mother 
•Student stated he did not need special education 
services, and the district did not put any in place

§Mother disagreed with the decision and filed 
suit
•Alleged the district violated the Rehabilitation Act 
and the IDEA by not providing special education 
services
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Harris v. Cleveland City Bd. of Ed.
71 IDELR 189 (E.D. Tenn. 2018)

§As the suit was pending, the student 
concluded the spring semester with high 
grades and graduated with a regular diploma
§Court: Dismissed all claims
•District created and implemented a 504 plan with 
fidelity
• IDEA provides that when a child reaches the age 
of majority, all rights conferred by the IDEA 
transfer to the eligible student
−Eighteen age of majority under state law
−“Therefore, when Michael declined special education 
services during the . . . meeting with school personnel, his 
position was controlling.”

Special education teacher
34 CFR 300.321(a)(3)

§“Not less than one special education teacher 
of the child, or where appropriate, not less 
than one special education provider of the 
child”

Hewlett-Woodmere Union Free Sch. 
Dist.

117 LRP 50305 (SEA NY 2017)
§Student OHI, migraines, anxiety, ADHD
•Homebound instruction for junior year
•School proposing return to neighborhood school 
for senior year
•Special education teacher from school attended at 
“special education teacher of the child.”

§Family:
•Wrong special education teacher
• Inadequate transition assessment
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Hewlett-Woodmere Union Free Sch. 
Dist.

117 LRP 50305 (SEA NY 2017)
§SEA
• Fed. Register indicates that the special education 
teacher or provider "should" be the person who is 
or will be responsible for implementing the 
student's IEP. 
•Teacher at meeting would have been 
implementing IEP “would be familiar with the 
types of accommodations available to students of 
similar needs within a 15:1+1 special class.

Hewlett-Woodmere Union Free Sch. 
Dist.

117 LRP 50305 (SEA NY 2017)
§SEA
•Person who administered transition assessment 
did not have to be at meeting

Regular education teacher
34 CFR 300.321(a)(2)

§“Not less than one regular education teacher 
of the child (if the child is, or may be, 
participating in the regular education 
environment)”
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Regular education teacher
34 CFR 300.321(a)(2)

§R.G, v. New York City Dept. of Ed., 62 IDELR 
84 (E.D.N.Y. 2013)
• “…inclusion of a general education teacher . . . 
would not necessarily have led to the formulation 
of a different IEP. . . . But the teacher would have 
had the opportunity to provide his or her views 
about F.G.’s needs and to persuade the other 
members to consider a general education 
placement . . .

In re Student with a Disability
115 LRP 8587 (SEA NY 2014)

§Student attended out-of-district placement 
from 7-11th grades
§11th and 12th grade, ½ day at school, ½ at 
a vocational retail program
§13th year IEP is subject of this dispute
•Parents wanted specific vocational program
•School decided to “hand schedule” a program to 
include internship, community program and 
reading program/academics
•Academic program = 9 periods a day
•Retail program = 5 periods a day
• Internship = 2-3 periods a day

In re Student with a Disability
115 LRP 8587 (SEA NY 2014)

§Parents privately placed and sued for tuition 
reimbursement
§State Review Officer
•Parent testified she “did not know how they were 
going to fit everything into one day.”
•The “program … cannot be reasonably discerned 
and, as such, the parents did not have an 
adequate opportunity to make an informed 
decision as to its appropriateness prior to making 
a placement decision.”
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In re Student with a Disability
115 LRP 8587 (SEA NY 2014)

§State Review Officer
• “IEP team “was not properly composed in that 
neither the regular education teacher nor the 
special education teacher, who attended the 
meeting, were or would be a teacher of the 
student and that such violation further deprived 
the parents the opportunity to meaningfully 
participate in the development of the student’s 
IEP.”

§Parents sought reimbursement for 
residential placement
•School: not LRE
•SRO: parents not held to LRE standards

Representative of the public agency
34 CFR 300.321(a)(4)

§A representative of the public agency-
• Is qualified to provide, or supervise the provision 
of, specially designed instruction to meet the 
unique needs of children with disabilities;
• Is knowledgeable about the general education 
curriculum; and
• Is knowledgeable about the availability of 
resources of the public agency

Representative of the public agency
34 CFR 300.321(a)(4)

§Pitchford v. Salem-Keizer Sch. Dist., 155 F. 
Supp. 2d 1213 (D. Ore. 2001)
• First year, attendance district’s autism specialist 
served as district rep in principal’s absence 
•Next year, failure of district representative to 
attend denied FAPE because no one could address 
parents’ questions about resources
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Individual who can interpret the 
evaluation results

34 CFR 300.321(a)(5)
§“An individual who can interpret the 
instructional implications of evaluation 
results, who may be a member of the team 
described in paragraphs (a)(2) through 
(a)(6) of this section.”

Bellflower Unif. Sch. Dist.,
69 IDELR 196 (SEA Cal. 2017)

§Student with ASD and ID
•Student on track to graduate with diploma
•Transition plan listed two goals: attend 
community college and get a job
•Mother wanted student to learn adaptive and 
functional skills
•Staff: can’t change off diploma track without 
school psychologist

Bellflower Unif. Sch. Dist.,
69 IDELR 196 (SEA Cal. 2017)

§Administrative Law Judge
• “If school psych necessary, should have been in 
attendance or suspended until her attendance 
could be secured
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Baltimore County Pub. Sch.
118 LRP 33376 (SEA MD 2018)

§Student on autism spectrum
§Notice of meeting included transition
§SEA Complaint about participants and notice 
of meeting
§Participant list 
• Included school psych (who did not attend)
•Did not include transition coordinator (who later 
came into meeting)

Baltimore County Pub. Sch.
118 LRP 33376 (SEA MD 2018)

§School Psych
•Not required to be at this meeting as not required 
to review the IEP
•Not a violation to have a listed participant not 
attend meeting unless the staff member is a 
mandatory participant 

Baltimore County Pub. Sch.
118 LRP 33376 (SEA MD 2018)

§Transition Coordinator
•Not required member of the team, not anticipated 
to be at team and therefore not required to be 
listed on invitation
• “This office finds no legal authority for the 
assertion that the complainant’s approval was 
required in order tor a member of the school staff 
to be consulted by the IEP team in order to 
address concerns he raised in the meeting”
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Other Individuals
34 CFR 300.321(a)(6)

§At the discretion of the parent or the agency, 
other individuals who have knowledge or 
special expertise regarding the child, 
including related services personnel as 
appropriate
§Blackman v. District of Columbia, 64 IDELR 
169 (D.D.C. 2014)
•School found to have violated FAPE when it had 
student’s attorney excluded from IEP meeting

The Child
34 CFR 300.321(a)(7)

§District must invite the child with the 
disability to attend the transition planning 
meeting
§If child does not attend the IEP meeting, the 
district must ensure that the child’s 
preferences and interests are considered.
§300 C.F.R. 300.21

Novato Unif. Sch. Dist.
22 IDELR 1056 (SEA Cal. 1995)

§18 year old, ED student attending residential 
school in Utah
§IEP provided that student would be 
transferred to a residential school in 
California for his final year of high school
§Fight is really about failure to implement the 
IEP
§BUT IEP also did not 
• Include student
• Include transition planning
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Novato Unif. Sch. Dist.
22 IDELR 1056 (SEA Cal. 1995)

§Hearing Officer:
•District was required to incorporate transition 
planning into each of the student’s IEPs
•District required to base transition activities on 
the student’s needs, taking into account his 
preferences and interests
•District required to invite student to IEP meeting 
OR take steps to ensure his preferences and 
interests were addressed

Novato Unif. Sch. Dist.
22 IDELR 1056 (SEA Cal. 1995)

§Hearing Officer:
•Procedural violations:
−Sketchy documents re transition planning
−Lac of formal statement of interagency responsibilities
−Failure to invite student to IEP meeting
•BUT not a FAPE denial
•WHY?

Novato Unif. Sch. Dist.
22 IDELR 1056 (SEA Cal. 1995)

§Student’s preferences communicated to 
team through psychologist
§District still provided transition services after 
graduation:
•Residential placement with on-site therapy
•Para to learn public bus system and locate college 
classes
• Facilitating communication with college’s office of 
disabled student services
•Voc rehab services
• Information on adult living options 
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Novato Unif. Sch. Dist.
22 IDELR 1056 (SEA Cal. 1995)

§Remedy for Procedural Error:
•Additional semester of residential placement
•On-site therapy

Gibson v. Forrest Hills Sch. Dist.
62 IDELR 261 (S.D. Ohio 2014) 

§Multiply disabled student 
§Relationship between school and parents 
acrimonious 
§District did not invite student to meeting 
because they were concerned about 
student’s ability to tolerate a lengthy, 
contentious IEP meeting

Gibson v. Forrest Hills Sch. Dist.
62 IDELR 261 (S.D. Ohio 2014) 

§Hearing Officer:
• Found procedural violation but did not order a 
remedy because of parents’ responsibility for the 
poor relationship

§State Level Review Officer 
•District provided FAPE, so procedural error 
harmless 
•Parents were included as meaningful participants
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Gibson v. Forrest Hills Sch. Dist.
62 IDELR 261 (S.D. Ohio 2014) 

§District Court:
•District violated the mandatory requirement to 
invite the student to the meeting where 
postsecondary goals would be discussed
•Procedural violation might have been harmless if 
school had solicited student’s input on her 
preferences and interests
•District did not
−Talk to student on her level about jobs
−Take her to job shadow or assist
−Conduct assessments

Baltimore County Pub. Sch.
118 LRP 33376 (SEA MD 2018)

§Student on autism spectrum
§Notice of meeting included transition
§Invitees included dad and student
•School does not automatically go get kid from 
class to attend IEP meetings
•School says it defers to parents’ preference re 
whether student be brought out of class to 
meeting
•Dad did not ask for student 
•Transition coordinator interviewed student

Baltimore County Pub. Sch.
118 LRP 33376 (SEA MD 2018)

§State Ed Complaint:
•Student not at IEP meeting
•Transition plan not created by person who actually 
interviewed student

§SEA:
•Student invited to meeting as required
•Student’s preferences and interests 
communicated to team
•Nothing in IDEA requires interviewer to be in 
meeting
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Outside Agency 
34 CFR 300.21

§With consent of parents or the child who has 
reached the age of majority,
§The district must invite the representative of 
any participating agency that will be 
responsible for providing or paying for 
transition services

Outside Agency 
34 CFR 300.21

§Letter to Caplan, 50 IDELR 168 (OSERS 
March 17, 2008) 
•No rule for when to include outside agendy
• “The decision of whether it would be appropriate 
to invite other agencies rests with the public 
agency and the parents or the child who has 
reached the age of majority…”
• “… provided that the parents or the child who has 
reached the age of majority consents to the 
invitation…”

Excusing IEP Team Members
34 CFR 300.321(e)

§Team member may be excused if:
•Parent and public agency agree, in writing, that 
the attendance of the member is not necessary 
because the member's area not being modified or 
discussed
•Parent and public agency agree, in writing that 
member can be excused AND the member 
submits, in writing to the parent and the IEP 
Team, input into the development of the IEP prior 
to the meeting

§Includes excusal in whole or in part
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Team Members Leaving Early 

§Charlotte County Sch. Dist., 114 LRP 22660 
(SEA FLA. 2013) 
•Regular education teachers left early
•Parents not informed and did not consent in 
writing
•SEA issued finding on non-compliance

Required Contents of IEP
34 CFR 300.320(a)

§PLEP or PLOP
§Measurable annual goals
§How progress will be measured
§Statement of services and supplementary 
aids
§Extent child will not participate in 
mainstream
§accommodations on assessments
§Start date and duration of services
§Transition services
§Transfer of rights at age of majority

Documenting a Transition Plan

§No specific format required
§Checklist not enough
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Mason City Community Sch. Dist.
21 IDELR 241 (SEA Iowa 1994)

§Multiply disabled student
§School attempted to graduate based on 
checklist
§Transition planning inadequate 

“PLEP” or “PLOP”
34 CFR 300.320(a)(1)

“PLEP” or “PLOP”
34 CFR 300.320(a)(1)

§A statement of the child's present levels of 
academic achievement and functional 
performance, including--
• (i) How the child's disability affects the child's 
involvement and progress in the general 
education curriculum (i.e., the same curriculum as 
for nondisabled children); or
• (ii) For preschool children, as appropriate, how 
the disability affects the child's participation in 
appropriate activities;
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“PLEP” or “PLOP”

§In re Child with a Disability, 50 IDELR 236 
(SEA NY 2008)
• IEP noted that the child had gross motor 
coordination delays, not specific difficulties he 
faced as a result
• Lack of detail about severity of motor skills 
impairment

§Baltimore City Pub. Schs, 113 LRP 14659 
(SEA MD 2013) 
•PLEP did not identify need for functional life skills, 
so IEP goal to “improve functional life skills” 
improper

Avon Grove Sch. Dist.
117 LRP 31502 (SEA Penn. 2017)

§19 year old student with ASD
•Extremely skilled in tech

§13th year: 
• IEP set goals of “improving self-advocacy and 
emotional control”

§Served as student aid to tech teacher
•Maliciously hacked into school’s server
•School suspended for 10 days; revoked tech 
privileges 

§Parents claimed denial of FAPE

Avon Grove Sch. Dist.
117 LRP 31502 (SEA Penn. 2017)

§Hearing officer:
•Revocation of tech privileges = change in 
placement
•District would need ”highly skilled paraeducator” 
to monitor student
•Difficulty in implementing doesn’t excuse need for 
transition services
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Avon Grove Sch. Dist.
117 LRP 31502 (SEA Penn. 2017)

§Hearing officer:
•Self-advocacy and emotional regulation goals had 
“no meaningful baselines”  
•The “chosen methods of monitoring Student's 
progress on the goals relating to 
anxiety/emotional responses and self-advocacy 
were not based on objective measurement”
• “Without any means to understand whether 
Student was making progress on these goals, this 
hearing officer concludes that Student was denied 
FAPE in these areas, and compensatory education 
shall be awarded for that deprivation.”

In re Student with a Disability
117 LRP 20565 (SEA Ill. 2017)

§Student graduated, parents filed for due 
process alleging he was improperly 
graduated. *mtd*
§PLEP
• Identified independent living skills as need
•Did not address student’s vocational interview or 
ability to meet interest in attending community 
college and own a business

§Transition goals:
•Did not include present levels
•Were not individualized

In re Student with a Disability
117 LRP 20565 (SEA Ill. 2017)

The Student expressed a desire to attend community college.
However, there were no goals or transition services designed to
provide increased support in the areas needed for him to pursue
enrollment in a community college business program. Further, it
was noted that the Student had no competitive vocational
experience and he had identified independent living skill deficits.
However, the District did not provide the Student with any
vocational services nor did it provide any independent living skill
assessment, goals, or services. The District failed to provide a
transition plan, based upon age-appropriate transition
assessments, to facilitate the Student's movement from school
to post-secondary education, employment, and independent
living and thus denied him FAPE.
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In re Student with a Disability
117 LRP 20565 (SEA Ill. 2017)

§Remedy:
•Did not rescind diploma
•Ordered comp ed placing student at a private 
therapeutic day school for post-secondary 
students for two years

Measurable Annual Goals

Measurable Annual Goals
34 CFR 300.320(a)(2)

§A statement of measurable annual goals, 
including academic and functional goals 
designed to—
• (A) Meet the child's needs that result from the 
child's disability to enable the child to be involved 
in and make progress in the general education 
curriculum; and
• (B) Meet each of the child's other educational 
needs that result from the child's disability;
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Measurable Annual Goals
34 CFR 300.320(a)(2)

§Jefferson County Bd. v. Lolita S., 64 IDELR 
34 (11th Cir. 2014) (unpublished)
•High school student reading at 1st grade level, 
but IEP reading goal based on state standard for 
9th grade 

§Mason City Cmty. Sch. Dist, 46 IDELR 148 
(SEA IA 2006)
• “stranger" test: Could a stranger to the IEP goal 
be able to implement the goal, be able to 
implement the assessment of student's progress 
on the goal, and be able to determine whether 
the student's progress was satisfactory.

Douglas County Sch. Dist.
118 LRP 4601 (SEA Colo. 2017)

§Student is SLD writing, attends charter 
school
•Staff all felt student needed to learn to advocate 
for himself, rather than relying on mom
• “no goals identified to assist Student to learn  
these goals.”

Douglas County Sch. Dist.
118 LRP 4601 (SEA Colo. 2017)

§Transition
• “…the Post-Secondary Transition Plan remained 
virtually identical [prior] IEP. “
•The plan identifies Student's area of interest in 
the area of Information Technology. 
• “…there are no updates on what, if anything, has 
been achieved during this one year time period to 
support Student achieving his post-secondary 
goals, including researching concurrent 
enrollment opportunities….”
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Progress Measures and Reports
34 CFR 300.320(a)(3)

Progress Measures and Reports
34 CFR 300.320(a)(3)

§A description of--
• (i) How the child's progress toward meeting the 
annual goals described in paragraph (2) of this 
section will be measured; and
• (ii) When periodic reports on the progress the 
child is making toward meeting the annual goals 
(such as through the use of quarterly or other 
periodic reports, concurrent with the issuance of 
report cards) will be provided;

Progress Measures and Reports
34 CFR 300.320(a)(4)

§Jaccari J. v. Board of Ed. of City of Chicago, 
54 IDELR 53 (N.D. Ill. 2010)
•Not required to use standardized tests as a 
measure of progress

§Eastland Cmty. Unit Sch. Dist. #308, 10 
ECLPR 54 (SEA IL 2012)
•goals for student to "increase" and “improve” 
specific skills have no provide criteria for 
measurement 
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Letter to Pugh,
69 IDELR 135 (OSEP Jan. 18, 2017)

§Must report on progress toward transition 
goals
§No requirement to report on transition 
services

Prior Written Notice

1
1

Prior Written Notice

§The official purposes
§Your school attorney’s reasons

1
1
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Why?
The Purpose of PWN

§Official Purposes 
•Ensure that informed parental consent is obtained 
•Provide parent with opportunity to voice concerns 
before LEA takes action
•Assist the parent in determining the basis for any 
disagreement with proposed or refused action and 
whether to seek resolution of any dispute through 
due process or other procedures
•See Letter to Boswell, 49 IDELR 196 (OSEP 2007)

1
1

Why?
The Purpose of PWN

§“We find that this formal requirement has an 
important purpose that is not merely technical, and 
we therefore believe it should be enforced 
rigorously.  The requirement of a formal, written 
offer creates a clear record that will do much to 
eliminate troublesome factual disputes many years 
later about when placements were offered, what 
placements were offered and what additional 
educational assistance was offered to supplement a 
placement, if any.” 
§Union Sch. Dist. v. Smith, 15 F.3d 1519, 1526 (9th 
Cir 1994) (emphasis added)

1
1

Why?
The Purpose of PWN

§Your attorney’s purposes
•Provide comprehensive documentation of actions 
requested, taken and refused
• Force parent to fish or cut bait
•Disprove claims of predetermination, cost bias, 
failure to individualize, failure to provide 
meaningful educational benefit, etc.

1
1



10/23/18

39

PWN: What?

§Basic Features
•Written
•Delivered
•Receipt
•Timelines
•Translations

§Seven Required Elements

1
1

Basic features of PWN

§It must be in writing
• In re Student with a Disability, 115 LRP 24735 
(ILL SEA 2015) 
−“hurry up” MDR scheduled to accommodate parent’s work 
schedule
−School argued that PWN was provided on the phone

1
1

Basic features of PWN

§There is no specific method of delivery 
•Portland Public School District 1J, 115 LRP 2462 
(SEA OR 12014)
−the district scheduled an IEP meeting to discuss 
accommodations for a 12year old boy with an emotional 
disturbance who presented unsafe behaviors on the school 
bus 
−Parent argued PWN via e-mail was ineffective 
−IDEA regulations explicitly give districts the option to send 
PWN to parents via email as long as the parent "elects to 
receive notices ... by an electronic mail communication 
[and] the [district] makes that option available." 34 CFR 
300.505”

1
1
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Basic Features of PWN (cont’d)

§Timing
•Must be delivered a “reasonable time” before the 
agency takes action 34 CFR § 300.503(d)
•Must be “enough time to fully consider the change 
and respond to the action before it is 
implemented” Letter to Chandler, 59 IDELR 14 
(OSEP 2012)
•*Check state/local regulations and policies

1
1

Basic Features of PWN (cont’d)

§Parents do not have to sign for receipt
• IDEA does not require LEA obtain written 
confirmation that parents received PWN 
•Burden is on LEA to prove compliant PWN 
provided 

1
1

Basic Features of PWN (cont’d)

§Language 
•Written in language that is understandable to the 
general public; and 
• If the native language or other mode of 
communication used by the parents is not a 
written language, the LEA shall take steps to 
ensure that:
−The notice is translated orally or by other means to the 
parents in their native language or other modes of 
communication
−The parents understand the notice
−There is written evidence that the preceding two 
requirements have been met

•Unless it is “clearly not feasible to do so”
34 C.F.R. 300.503(c)(2) 1

2
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Howard Co. Pub. Sch.
116 LRP 42405 (MD SEA 2016)

§Preschooler with suspected ASD 
§Mother’s native language Korean
§School provided initial consent in Korean
§After initial eval, school provided translator at IEP 
meetings, but not translated copies of documents
§School: IDEA doesn’t require IEP to be translated* 
§SEA: Yes* but PWN must be "[p]rovided in the 
native language of the parent or other mode of 
communication used by the parent, unless it is 
clearly not feasible to do so."

1
2

Seven Required Elements of PWN
34 CFR 300.503

1. A description of the action proposed or refused by the agency
2. An explanation of why the agency proposed or refused to take the 

action
3. A description of each evaluation procedure, assessment, record, or 

report the agency used as a basis for the proposed or refused action
4. A description of any other options the team considered and the 

reason why those options were rejected
5. A description of other factors relevant to the agency’s proposal or 

refusal
6. A statement that the parents of the child with a disability have 

protection under the procedural safeguards of this part and, if this 
notice is not an initial referral for evaluation, the means by which a 
copy of the description of the procedural safeguards can be obtained

7. Sources for the parents to contact to obtain assistance

1
2

Douglas County Sch. Dist.
118 LRP 4601 (SEA Colo. 2017)

§Student is SLD writing, attends charter 
school
•Staff all felt student needed to learn to advocate 
for himself, rather than relying on mom
• “no goals identified to assist Student to learn  
these goals.”

§Mom requested
•Dual enrollment in community college and 
Colorado career Wise program
•AT for writing
•AT eval every 6 months “just to see what’s there”



10/23/18

42

Douglas County Sch. Dist.
118 LRP 4601 (SEA Colo. 2017)

§Hearing officer:
•School told parent that dual (really triple) 
enrollment in these programs was not possible
•School noted that but student refuses to use 
voice to text for writing
•School did not agree to repeated evaluations 
every 6 months
•Each one of these decisions required PWN

Substantive Requirements for 
Transition Plans and Services

Substantive Requirements

§Postsecondary Education Track
§Career/Trade Track
§Life Skills
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Postsecondary Ed.

Kid With Clear Career and Educational 
Path

In re: Student with a Disability
70 IDELR 30 (SEA SD 2017)

§Gifted student with SLD
§Heavy academic and extracurricular load
§Family asked to “try it” without services for 
first 5 weeks 
•Upset when teachers didn’t know about IEP 
• FERPA issues
•Also alleged transition planning inadequate
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In re: Student with a Disability
70 IDELR 30 (SEA SD 2017)

§South Dakota SEA:
•Must implement IEP with fidelity once it is written 
and adopted
• FERPA issues
−Teachers had legitimate interest
−Coach had legitimate interest
−Statements in front of peers wrong
•Transition:
−School entitled to defer to clear career goals 
−Services listed in plan are appropriate

K.C. v. Mansfield Indep. Sch.
52 IDELR 103 (N.D. Tex. 2009)

§Student with Williams Syndrome 
•Student interested in music but music was not 
included in transition plan or services
• Instead school placed her in career prep activities 
in area of child care, fashion
•Parents privately enrolled in residential placement 
that provides functional living skills training and 
music education

K.C. v. Mansfield Indep. Sch.
52 IDELR 103 (N.D. Tex. 2009)

§School: 
•9th grade, K.C. participated in choir choir director 
was reluctant to have K.C. participate for fear of 
jeopardizing the choir's performance at contest
•10th grade transported to chior program in 
neighboring HS; received failing grades for each 
grading period because she couldn not read music 
•11th grade placed in "Ready, Set, Teach"  to 
assist a music teacher with kindergarten 
students; program proved inappropriate for K.C. 
and she was removed from it.. at 21.)
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K.C. v. Mansfield Indep. Sch.
52 IDELR 103 (N.D. Tex. 2009)

§Hearing officer:
•K.C.'s skill scores were highest in child 
development, fashion, and child care.
•K.C.'s interest scores were also highest in these 
areas.
•K.C. also had a high interest score in the area of 
performing arts, but her skill score in this area 
was in the "very low" range.
•Transition plan and services appropriate 

Kid without Clear Career and 
Educational Path

Rogers v. Hempfield Sch. Dist.
73 IDELR 7 (E.D. Penn. 2018) 

§Student with ASD
•Throughout high school received transition-
related graduation project
•Very anxious about life after high school; changed 
mind constantly
•Teacher: very suggestible
• IEP: “student may attend community college 
post-graduation” but is “unsure of .. How he 
would like to be employed in the future” and “he 
changes is mind and is influenced easily…”

§Did not graduate after 12th grade; enrolled 
in school-to-work program
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Rogers v. Hempfield Sch. Dist.
73 IDELR 7 (E.D. Penn. 2018) 

§At end of 13th year, parents asked that 
student be enrolled at local college
•School: 
−he can’t enroll without a diploma
−Didn’t offer graduation because hadn’t met banking and 
anxiety management goals
−Offered dual enrollment

§Parents enrolled in college without diploma 
in program designed for ID students
§School tried to serve; student refused
§Student flourished

Rogers v. Hempfield Sch. Dist.
73 IDELR 7 (E.D. Penn. 2018) 

§14th year: student and parent didn’t attend 
IEP meeting
§Parents filed due process seeking tuition 
reimbursement
§Hearing officer:
•District appropriately planned and provided 
transition services
•The goals were “measurable, with defined goals 
for employment and education, but also reflect 
Student’s indecision regarding his post-secondary 
goals.”

S.G.W. v. Eugene Sch. Dist.,
69 IDELR 181 (D. Ore. 2017)

§High school student with ASD 
§Transition goals:
• learning skills related to a job in the law, 
acquiring a part-time job in a legal office, and 
learning to cook, maintain an apartment, and 
make a budget
•Goals were not based on age appropriate 
transition assessments, but only on a single 
interview with student
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S.G.W. v. Eugene Sch. Dist.,
69 IDELR 181 (D. Ore. 2017)

§Transition services:
•Student would take two "transitions" classes 
(finance and career), participate in a career day, 
and visit a local community college
•These courses are generally available to all 
students and thus not individualized to meet 
student's needs

S.G.W. v. Eugene Sch. Dist.,
69 IDELR 181 (D. Ore. 2017)

§Transition implementation:
•Student never took the career transitions class 
•Unclear whether student visited the community 
college
•All student did was a single career day, which was 
appropriate but inadequate

§School: 
• student chose to take other classes 
• If she had taken class, she would have taken 
transition assessments that would have informed 
the development of transition goals and services. 

S.G.W. v. Eugene Sch. Dist.,
69 IDELR 181 (D. Ore. 2017)

§Court:
•School is attempting to place the blame for any 
transition services deficiency on student
•although the IDEA does not mandate any 
particular transition assessment tool, a student 
interview, without more, is insufficient.
•Transitions classes available to all students could 
be a part of transition services; but can’t be a 
one-size-fits-all.
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Life Skills Transition Goals

Bellflower Unif. Sch. Dist.,
69 IDELR 196 (SEA Cal. 2017)

§Student with ASD and ID
•Student on track to graduate with diploma
•Transition plan listed two goals: attend 
community college and get a job
•Mother wanted student to learn adaptive and 
functional skills
•Staff: can’t get life skills on diploma track

Bellflower Unif. Sch. Dist.,
69 IDELR 196 (SEA Cal. 2017)

§Administrative Law Judge
• “diploma bound students can also be deficient in 
adaptive, functional living skills that hamper them 
from pursuing a transition’s plans post-secondary 
goals.”
•District cannot rely on services provided by 
outside agencies to fulfill transition obligations
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Least Restrictive Environment

Least Restrictive Environment (LRE)

§Special education students must be placed in 
the least restrictive environment. 
§Determined by IEP team.
§Restrictions are permitted to meet:
•Disabled child's needs.
•Needs of child's peers.*

§No entitlement to regular school day or 
week.
§Restrictive placement is not discipline.

The LRE Continuum

§Schools are required to begin with a presumption 
that a student will be in the regular classroom in his 
neighborhood school. 34 CFR § 300.115 (a).
§Team can then move a student along a range of 
increasingly restrictive placements until they 
discover the one that is appropriate for the child. 
§Should include instruction in regular classes, special 
classes, special schools, home instruction, and 
instruction in hospitals and institutions. 34 CFR 
300.§ 115 (a); and 34 CFR § 300.39.
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Geniviva v. Hampton Twnshp. Sch. 
Dist.

72 IDELR 57 (W.D. Penn. 2018)
§21-year-old student with Down Syndrome 
and expressive language disorder
•Throughout high school, parents sought to focus 
on student’s academics and not functional life 
skills
•School gave in philosophically on that preference
•After certificate of completion, insisted on 
placement in life skills classes

Geniviva v. Hampton Twnshp. Sch. 
Dist.

72 IDELR 57 (W.D. Penn. 2018)
§Parents enrolled in ID program at local 
university and sued for tuition 
reimbursement
•Argued high school classroom was not LRE
•What is a “peer” under LRE?

§Hearing Officer:
•Placement appropriate

Implementation Issues
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Implementation of Transition Services
34 C.F.R. 300.18(b)(2)

§Transition statement must include three 
areas:
• Instruction 
•Community experiences
•Development of employment and other post-
school living objectives

§Must include, where appropriate the 
acquisition of
•Daily living skills and
• Functional vocational evaluation

Gallup-McKinley County Schs. 
108 LRP 21191 (SEA NM 2007)

§Transition plan placed most responsibility for 
transition planning on outside agencies and 
on family
§Few responsibilities given to staff not carried 
out
§“It is not the parents’ responsibility to prod 
the district staff into action to ensure 
implementation”

Joaquin v. Friendship Pub. Charter 
Sch. 

188 F. Supp. 3d 1 (D.D.C. 2016)
§Student with ADHD excessively absent
§Weekly schedule did not indicate that he 
received any of his IEP-mandated transition 
services 
§Parent filed for due process
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Joaquin v. Friendship Pub. Charter 
Sch. 

188 F. Supp. 3d 1 (D.D.C. 2016)
§School’s defense: even if we had 
implemented transition perfectly, student 
was gone so much he would not have 
benefitted from the services
§H.O.: procedural error no FAPE denial
§District Court:
• IDEA only concerned with whether services were 
provided, not with whether student would have 
benefitted.

Joaquin v. Friendship Pub. Charter 
Sch. 

188 F. Supp. 3d 1 (D.D.C. 2016)
“To hold otherwise would be to transform
the IDEA into a protector of outcomes
rather than opportunities; just as a plaintiff
cannot prevail on a claim that a duly
formulated and implemented IEP brought
about no actual educational progress, the
IDEA does not recognize a defense that the
proper implementation of an IEP provision
would have yielded no incremental benefit.”

Informing Teachers of IEP
34 CFR 300.323(d)(1)/Rule 51 

007.02C 
§The child’s IEP must be “accessible” to each 
teacher, related services provider, or any 
other service provider responsible for  its 
implementation. 
§In re Student with a Disability, 111 LRP 8947 
(SEA Montana 2011)
•School failed to show that teachers received 
copies of the IEP they were responsible for 
implementing
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Letter to Fox, 
211 IDELR 26 (OSEP 1978)

§NEA went to US DOL with questions: E.g.
•What procedure should the teacher follow when 
he or she disagrees with the contents of the IEP 
and/or the placement of a handicapped child? 
•Does the teacher have the right to call for an IEP 
meeting?
•Can a teacher refuse the placement of a 
handicapped child into his or her classroom?

Letter to Fox, 
211 IDELR 26 (OSEP 1978)

§US DOL:
•Teacher has no right to refuse to implement IEP
•Teacher has no right to refuse placement in 
his/her classroom
•Schools expected to discipline teachers who don’t 
comply

Letter to Anonymous, 
17 IDELR 391 (OSERS 1990)

§Collective bargaining agreement 
• set maximum caseloads for speech pathologists 
•Gave teachers to right to refuse to serve kids 
“unsafe” 

§OSERS: CBA cannot excuse failure to 
implement IEP
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Letter to Anonymous, 
17 IDELR 391 (OSERS 1990)

Where the IEP team determines that a 
particular child with a disability requires 
speech services or other special education or 
related services in order to receive FAPE, that 
service must be provided to the child in an 
amount that is appropriate to the specific 
service and sufficient to address the child's 
identified educational needs, regardless of 
any contrary provisions of a collective 
bargaining agreement that may affect the 
availability of needed personnel. 

MS v. Utah Sch. for the Deaf and Blind, 
64 IDELR 11 (D. Utah 2014) 

§IEP called for FM Transmitter
§Teacher long-time veteran 
•Said FM transmitter did not help student
•Actually harmed student’s ability to localize 
sounds
•Teacher discontinued use of FM transmitter

MS v. Utah Sch. for the Deaf and Blind, 
64 IDELR 11 (D. Utah 2014) 

§Court: "the . . . classroom teacher [is 
required] to implement the components, 
even the ones that the teacher may not 
agree with or care to implement”
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Avon Lake City Schs
118 LRP 20975 (SEA Ohio 2018)

§Ticky tackey implementation issues

Hempfield Area Sch. Dist.
71 IDELR 179 (SEA Penn. 2017)

§Student with ASD and OHI Crohns 
•Difficulty with expressive language, appropriately 
expressing emotion nonverbally and social skills 
(but not behavior)
•Placed in vocational technical program “in line 
with student’s career interest”

§Voc-tech Program
•½ day in classroom, ½ in open area
•Sometimes kids in both areas
•Teacher circulates 

Hempfield Area Sch. Dist.
71 IDELR 179 (SEA Penn. 2017)

§Voc-Tech Teacher knew of IEP but not all 
specific social deficits
§Unknown to school student bullied at voc-
tech program
•Bathroom issues
• Food issues
•Backback and property 

§Student posts threats on social media and 
later commits acts of self-harm
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Hempfield Area Sch. Dist.
71 IDELR 179 (SEA Penn. 2017)

§School removes from voc-tech, replaces 
transition services with school-based 
experiences
§Parents sue for comp ed for time student 
was in voc-tech
§School: no deliberate indifference because 
no knowledge

Hempfield Area Sch. Dist.
71 IDELR 179 (SEA Penn. 2017)

§Hearing Officer:
•School not deliberately indifferent
• ”There can be no doubt on this record that the 
bullying to which Student was subject resulted in 
substantial restriction of Student’s opportunities 
for learning … and thus amounted to a denial of 
FAPE for which compensatory education will be 
awarded.”
• ”The District’s lack of knowledge notwithstanding, 
student has clearly been denied FAPE with respect 
to post-secondary transition services….”

Random Grab-Bag
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Limited Opportunities Due to 
Geography or Other Factors

Letter to Bereuter, 
20 IDELR 536 (OSERS 1993)

§"What if" community experiences, the 
development of employment, and other post-
school adult living objectives are impossible 
to deliver on due to demographics, location, 
or lack of facilities, i.e. potential employers 
(their liability position) or to do so intrudes 
on the source available to another school 
(neighboring larger town and school)?

Letter to Bereuter, 
20 IDELR 536 (OSERS 1993)

§ “It does not appear that the factors 
described in your constituent's inquiry would 
be sufficient to relieve a public agency of its 
obligation to ensure that needed transition 
services are provided in these areas. 34 CFR 
§ 300.346(b)(1).”
§I.e.: impossibility is not a defense
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District of Columbia Pub. Sch.
117 LRP 34551 (SEA DC 2017)

§Student with ED, OHI ADHD
§Significant behavior issues, along with 
suspensions and truancy
§Refuses to fill out interest assessments, 
would not patriciate in transition interview
•School made phone calls, in person 
communication

§Mother files for due process alleging failure 
to provide FAPE

District of Columbia Pub. Sch.
117 LRP 34551 (SEA DC 2017)

§“Although the update of the IEP required 
that a transition plan be included in the IEP 
and that the transition plan be based on an 
assessment of the student, and there was 
evidendce that the student refused to 
complete the assessment, these factors do 
not excuse School’s failure to convene an an 
annual IEP review meeting [with a transition 
plan included].”

Commonwealth Connections Acad.,
116 LRP 43676 (Penn. SEA, Sept. 17, 

2016*)
§Charter Cyberschool
§Mom has filed multiple due process claims 
against neighborhood school
§Enrolls in charter; charter implements 
existing IEP
§“Parent agreed to act as the student’s 
learning coach” 
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Commonwealth Connections Acad.,
116 LRP 43676 (Penn. SEA, Sept. 17, 

2016*)
§After student unsuccessful, mom filed for dp 
against cyberschool
•Predetermined use of self-instructed online 
computer software programs denies FAPE
•Student needs daily real-time instruction provided 
by a live highly qualified staff in the home

Commonwealth Connections Acad.,
116 LRP 43676 (Penn. SEA, Sept. 17, 

2016*)
§Hearing Officer:
•Switching software programs constituted changes 
in placement, which should have triggered IEP 
and PWN
•Data collected by programs demonstrates lack of 
meaningful educational progress*
•Remedy: LEA directed to pay a third party 
provider to educate the student until he attains 
the academic, behavioral, social, transition goals 
and benefits identified in the transfer IEP.

Benicia Unif. Sch. Dist. 
118 LRP 2930 (SEA Cal. 2018)

§21-year-old student with macrocephaly and 
cognitive impairments
§School proposes to issue diploma after 
student achieves sufficient credits and meets 
goals (January, 2016 = 13th year)
•GPA 3.229
•Successful job experiences
•Student aid in elementary classroom
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Benicia Unif. Sch. Dist. 
118 LRP 2930 (SEA Cal. 2018)

§Parents refuse to agree to graduation; ask 
for IEE
•School refuses because not eligible for special ed

§File due process and seek stay put
•School refuses to meet
•Sent student diploma (parents sent back)

Benicia Unif. Sch. Dist. 
118 LRP 2930 (SEA Cal. 2018)

§School ultimately wins
§But family obtaining 2 years of additional 
services through foot-dragging and stay put
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