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The Plan for This Morning

Endrew F.
• The case 
• The aftermath

FBA update
Social Media and Special Ed



Endrew F. v. Douglas Co. Sch. Dist. RE-1
580 U.S. ___ (2017)

Student with autism 
• Parents claimed that IEP had same basic goals from 
year to year

Removed from public school and enrolled in 
“Firefly Autism House” 

• Behavior improved dramatically 
• Made “a degree of academic progress that had 
eluded him in public school” 



Endrew F. v. Douglas Co. Sch. Dist. RE-1
580 U.S. ___ (2017)

School presented a new IEP 6 months after 
private school enrollment
Parents rejected because similar BIP
Filed d.p. for tuition reimbursement

• Contended that final IEP was not “reasonably 
calculated to enable Endrew to receive educational 
benefits.”



Endrew F. v. Douglas Co. Sch. Dist. RE-1
580 U.S. ___ (2017)

ALJ found for school
District Court found for school

• performance under past IEPs “did not reveal 
immense educational growth”

• annual modifications to IEP were “sufficient to show 
a pattern of, at the least, minimal progress”

10th Circuit found for school
• School’s IEP was calculated to confer “some
educational benefit”



Endrew F. v. Douglas Co. Sch. Dist. RE-1
580 U.S. ___ (2017)

Supreme Court granted certiorari 
Unanimous decision to remand to district court
Court: It true that Rowley said “some education 
benefit” - but in Rowley the issue was not 
whether student was receiving minimum of 
benefit 
”An IEP is not a form document”



Endrew F. v. Douglas Co. Sch. Dist. RE-1
580 U.S. ___ (2017)

For a child integrated in the regular classroom
• “an IEP typically should . . . be reasonably calculated 
to enable the child to achieve passing marks and 
advance from grade to grade.”

• When a child is fully integrated in the regular 
classroom, as the Act prefers, what that typically 
means is providing a level of instruction reasonably 
calculated to permit advancement through the 
general curriculum.”[footnote]



Endrew F. v. Douglas Co. Sch. Dist. RE-1
580 U.S. ___ (2017)

For a child not integrated into regular classroom
• “If that is not a reasonable prospect for a child, his 
IEP need not aim for grade-level advancement. But 
his educational program must be appropriately 
ambitious in light of his circumstances. . . 

• “…every child should have the chance to meet 
challenging objectives.”

• “…this standard is markedly more demanding that 
the ‘merely more de minimis’ test. . . 



Endrew F. v. Douglas Co. Sch. Dist. RE-1
580 U.S. ___ (2017)

“a student offered an educational program 
providing ’merely more than de minimis’ 
progress from year to year can hardly be said to 
have been offered an education at all.”
“The IDEA demands more.  It demands an 
educational program reasonably calculated to 
enable a child to make progress appropriate 
in light of the child’s circumstances.”



So what does Endrew F. look 
like in real life application?



E.D. v. Colonial Sch. Dist.
2017 U.S. Dist. LEXIS 50173 (E.D. Pa. March 31, 2017)

5 year old struggling with curriculum during K
Couldn’t write name, complete homework, draw 
recognizable pictures, recognize letters; 
immature speaking and interaction with peers; 
problems with writing numbers, articulating 
sounds, paying attention and staying on task
Evaluation and assessment confirmed speech and 
language impairment



E.D. v. Colonial Sch. Dist.
2017 U.S. Dist. LEXIS 50173 (E.D. Pa. March 31, 2017)

Kindergarten IEP for speech/language
• 6 monthly 30 min. sessions 3 small group instruction 
• Teacher and speech therapist – monthly collaboration
• classroom teacher – repeat directions, break 
directions into smaller steps, use graphic cues, give 
verbal praise and reinforcement

“Extensive” evaluation over the next few months
• suggested ADHD, noted scant math progress, “not 
proficient” in reading and writing



E.D. v. Colonial Sch. Dist., 2017 U.S. 
Dist. LEXIS 50173 (E.D. Pa. March 31, 2017)

1st Grade - struggles continued
School considered holding her back “if the 
parents request” based upon social and 
behavioral problems, not academics
School conducted FBA
Student placed in school’s summer reading 
program
OT/Sensory evaluation conducted during summer



E.D. v. Colonial Sch. Dist., 2017 U.S. 
Dist. LEXIS 50173 (E.D. Pa. March 31, 2017)

2nd Grade - School offered IEP with 27 goals in a 
variety of areas, including OT and social skills
Parents rejected, withdrew student, and enrolled 
in private school
Parents filed DP petition, alleging child find 
violation, denial of FAPE; sought reimbursement
HO found for school (before Endrew F.); parents 
appealed and claimed HO’s decision did not meet 
Endrew F. standard



E.D. v. Colonial Sch. Dist., 2017 U.S. 
Dist. LEXIS 50173 (E.D. Pa. March 31, 2017)

District Court
HO’s standard satisfied Endrew F.

• required IEP to "specify education instruction 
designed to meet [her] unique needs" and that it "be 
accompanied by such services as are necessary to 
permit [her] to benefit from the instruction." 

• HO also said "[m]eaningful benefit means that an 
eligible child's program affords . . . her the 
opportunity for significant learning."



E.D. v. Colonial Sch. Dist., 2017 U.S. 
Dist. LEXIS 50173 (E.D. Pa. March 31, 2017)

No FAPE violation in Kindergarten
District did not ignore student's functioning in 
school or Parents' concerns.  School:

• Screened
• Intervened
• Evaluated
• Added speech/language support and additional 
classroom supports

• Evaluated again when no meaningful progress.



E.D. v. Colonial Sch. Dist., 2017 U.S. 
Dist. LEXIS 50173 (E.D. Pa. March 31, 2017)

Letter recognition - 6 to 32
Made progress in areas of story retelling and 
name writing, recognizing high frequency words 
in print, producing beginning sounds in words, 
recognizing rhyme, recognizing numbers using 
pictures, and identifying the concepts of time, 
and showed progress in reading and writing
Met some of the district’s K curriculum standards 
for match, reading, and writing



E.D. v. Colonial Sch. Dist., 2017 U.S. 
Dist. LEXIS 50173 (E.D. Pa. March 31, 2017)

Writing assessment score improved from 0 to 17
Made progress in all areas of DIBELS
Report card

• Many areas showed no improvement, but many 
language-based and math based areas did

End of K, mom said “has come a long way since 
September, is able to write her name and read 
some sight words” and “knows her numbers”



E.D. v. Colonial Sch. Dist., 2017 U.S. 
Dist. LEXIS 50173 (E.D. Pa. March 31, 2017)

Program modifications were “reasonably 
calculated to enable [student] to make progress 
in light of [her] circumstances.”
School also adopted more robust IEP in August 

• Included goals for reading, math, written expression, 
attention/behavior, and speech/language

Failure to make progress in all categories does 
not = denial of FAPE



E.D. v. Colonial Sch. Dist., 2017 U.S. 
Dist. LEXIS 50173 (E.D. Pa. March 31, 2017)

No FAPE violation in 1st Grade
Parents argued the failure to address behavioral 
problems = denial of FAPE
DC noted that learning support teacher provided 
numerous creative instructional strategies for 
academic needs , engaged in the learning 
process, and reduced the effects of student’s 
attention deficiencies



E.D. v. Colonial Sch. Dist., 2017 U.S. 
Dist. LEXIS 50173 (E.D. Pa. March 31, 2017)

Successfully developed and implemented 
behavior interventions
“Slow but steady progress”
Parents provided NO evidence to the contrary
Endrew F. standard satisfied



Paris Sch. Dist. v. A.H, 
2017 U.S. Dist. LEXIS 50042 (W.D. Ark. April 3, 2017)

Student with autism moves into district in 
November of 4th grade 

• Team met and developed plan
• Met in December to develop BIP
• Met in March to discontinue PT (therapist not at 
meeting)

• Met in May to develop plan for 5th grade (shortened 
day, resource room)

• Met in August to place in ALE 
Mom sued over both placement and progress 



Paris Sch. Dist. v. A.H, 
2017 U.S. Dist. LEXIS 50042 (W.D. Ark. April 3, 2017)

4th grade year
• School couldn’t provide copy of BIP
• Speech therapist testified she provided services 
−No notes 
−No progress noted

• PT billed for 13 sessions
−No notes other than billing records
−No documentation of being attacked 



Paris Sch. Dist. v. A.H, 
2017 U.S. Dist. LEXIS 50042 (W.D. Ark. April 3, 2017)

5th grade year
• School provided no data to justify change from 
shortened day to ALE

• Questions re qualifications of ”Coach”
• No plan for existing ALE
• SRO cited student 9 times for assault



Paris Sch. Dist. v. A.H, 
2017 U.S. Dist. LEXIS 50042 (W.D. Ark. April 3, 2017)

Court:
• 4th grade year
−Couldn’t produce BIP
−Meeting at which PT discontinued unlawful

• No PT
• No PWN

−No progress notes
• 5th grade year
−SRO was used instead of BIP
−No exit plan for ALE



Paris Sch. Dist. v. A.H, 
2017 U.S. Dist. LEXIS 50042 (W.D. Ark. April 3, 2017)

Court:
−“Additionally, there was no exit plan for AH to leave ALE 
so it appears that PSD intended to send her to ALE 
indefinitely.  Sending a fifth grader indefinitely to an ALE 
program like this one could possibly be ‘sitting idly . . . 
Awaiting the time when they were old enough to drop 
out.” Endrew F. 

• Granted summary judgment and attorney fees to 
parent 



C.G. v. Waller Indep. Sch. Dist.
2017 U.S. App. LEXIS 11139 (5th Cir. June 22, 2017)

CG has autism and pervasive developmental 
delays
IEP for 2011-12 and 2012-13 school years that 
included instruction in SPED classroom, speech, 
OT, among other types of instruction, and all 
based on recommendations and goals from 
parents and various professionals
Parents rejected 13-14 IEP and ESY for ’13, 
enrolled CG in private school, filed for DP



C.G. v. Waller Indep. Sch. Dist.
2017 U.S. App. LEXIS 11139 (5th Cir. June 22, 2017)

DP Agency found school provided FAPE, parents 
appealed
District court granted SJ for school
Issue:  Was the DC standard in line with Endrew
F.?



C.G. v. Waller Indep. Sch. Dist.
2017 U.S. App. LEXIS 11139 (5th Cir. June 22, 2017)

DC standard:
• "[t]he educational benefit . . . 'cannot be a mere 
modicum or de minimis; rather, an IEP must be likely 
to produce progress, not regression or trivial 
educational advancement."‘

Endrew F. standard:
• IEP "must be appropriately ambitious in light of [the 
child's] circumstances" which is "markedly more 
demanding than the 'merely more than de minimis' 
test"



C.G. v. Waller Indep. Sch. Dist.
2017 U.S. App. LEXIS 11139 (5th Cir. June 22, 2017)

“Although the district court did not articulate the 
standard set forth in Endrew F. verbatim, its 
analysis of C.G.'s IEP is fully consistent with that 
standard and leaves no doubt that the court was 
convinced that C.G.'s IEP was ‘appropriately 
ambitious in light of [her] circumstances.’” 



C.G. v. Waller Indep. Sch. Dist.
2017 U.S. App. LEXIS 11139 (5th Cir. June 22, 2017)

Record is replete with evaluations, observations, 
and information regarding C.G., her needs, and 
her performance level. 
School worked with teachers, school psychologist, 
an educational diagnostician, private speech 
provider, parents, and others to align goals and 
strategies. 



C.G. v. Waller Indep. Sch. Dist.
2017 U.S. App. LEXIS 11139 (5th Cir. June 22, 2017)

Father’s e-mail referenced "the excellent progress 
[C.G.] has made since January." 
School added new goals and benchmarks when 
C.G. mastered goals during 12-13 school year
School adjusted its strategies multiple times

• Included altering C.G.'s school day in response to her 
parents' many concerns.



C.G. v. Waller Indep. Sch. Dist.
2017 U.S. App. LEXIS 11139 (5th Cir. June 22, 2017)

“WISD could have taken different, and arguably 
better, approaches to C.G.'s IEP, but the role of 
the court is not to ‘second guess’ the 
decision of the school district or to substitute 
its plan for the education of the student.  It is 
clear that WISD provided C.G. with an IEP that 
was reasonably calculated to enable her to make 
progress in light of her individual circumstances.”



I.Z.M. v. Rosemount-Apple Valley-Eagan Sch. 
117 LRP 27963 (8th Cir. July 14, 2017)

9th grade student with visual impairment 
• IEP called for materials in Braille
• At times staff used other accessible formats for 
shorter assignments 

• AT devices sometimes did not work or were not 
available

• Failed to meet Braille goals
Family sued for implementation violations



I.Z.M. v. Rosemount-Apple Valley-Eagan Sch. 
117 LRP 27963 (8th Cir. July 14, 2017)

Court 
• “provisions of the IEP were largely, although not 
perfectly, implemented”

• Student capable of reading Braille but chose not to 
so do

• Student’s lack of Braille progress did “not negate the 
fact that he received significant educational benefit 
from his participation and progress in his classes”



I.Z.M. v. Rosemount-Apple Valley-Eagan Sch. 
117 LRP 27963 (8th Cir. July 14, 2017)

Court 
• IEP did not guarantee that the child would use Braille 
• School has to provide “instruction sufficient to 
enable child to attain the specified level of 
proficiency.” 

• Cited Endrew F.’s “educational program reasonable 
calculated to enable a child to make progress 
appropriate in light of the child’s circumstances.”

• “all reasonable steps, not perfect results”



Brandywine Heights Sch. Dist. v. B.M.
2017 U.S. Dist LEXIS 47550 (E.D. Pa. 2017)

2nd grade student with autism 
• Fight over IEP transitioning him from preschool to 
kindergarten 

• Scripting, headbutting, yelling, etc
• Parents alleged school did not provide FAPE in 
kindergarten and 1st grade

• 1st grade: school moved to autism support classroom 
for 2/3 of the day.



Brandywine Heights Sch. Dist. v. B.M.
2017 U.S. Dist LEXIS 47550 (E.D. Pa. 2017)

Hearing officer
• School delayed too long in amending IEP in 
kindergarten

• 1st grade IEP provided FAPE
Both sides appealed



Brandywine Heights Sch. Dist. v. B.M.
2017 U.S. Dist LEXIS 47550 (E.D. Pa. 2017)

District Court’s discussion of Endrew F.
• Quotes Endrew F: “a school must offer an IEP 
reasonably calculated to make progress appropriate 
in light of the child circumstances”

• “Progress is the touchstone, because the essential 
function of an IEP is to set out a plan for pursuing 
academic and functional advancement”

• Means child “must be provided opportunity for 
‘significant learning’” 



Brandywine Heights Sch. Dist. v. B.M.
2017 U.S. Dist LEXIS 47550 (E.D. Pa. 2017)

District Court’s discussion of Endrew F. (con’t)
• ”It must be remembered that the ‘question is 
whether the IEP is reasonable not whether the court 
regards it as ideal.”

• ”The passion parents harbor for their child’s success 
may be considerable but the IDEA guarantees to a 
disabled child and education that is appropriate, not 
one that provides everything that might be thought 
desirable by loving parents.”



A.G. v. Arlington Cent. Sch. Dist.
2017 U.S. Dist LEXIS 47743(S.D. NY 2017)

4th and 5th grade student with dyslexia 
• 11 IEP goals (!) 
• Parents requested IEE, discontinued attention meds, 
contemplated private schools

• Last IEP meeting “father indicated that although he 
recognized that [student] is making educational 
improvements as he develops, he is concerned about 
markings on his report card.” 

• IEP showed student made 1 year’s reading progress



A.G. v. Arlington Cent. Sch. Dist.
2017 U.S. Dist LEXIS 47743(S.D. NY 2017)

Parents filed for due process
• 11 days of testimony (!)
• Claimed failure to provide FAPE
• Hearing officer found for school



A.G. v. Arlington Cent. Sch. Dist.
2017 U.S. Dist LEXIS 47743(S.D. NY 2017)

District Court
• Quotes Endrew F.
• “it is undisputed that the child was promoted from 
4th to 5th grade and, except for his reading level, he 
did perform at grade level.”

• “even though [student] was ’progressing 
inconsistently’ in the area of writing, this is 
insufficient to conclude that the IEP … was 
inadequate”



M.M. v. New York City Dep’t of Ed.
2017 U.S. Dist LEXIS 47812 (S.D. NY 2017)

Student with autism; dispute over ABA 
• School conceded that they had failed to provide FAPE 
bur argued that she was not entitled to 
compensatory ed because student made progress 
with private ABA services

• H.O. awarded compensatory ed – appeal was over 
number of hours



E.P. v. Howard City Pub. Sch. Sys.
2017 U.S. Dist LEXIS 133780 (D. MD 2017)

HAL teenager with ADHD
• 6th grade
−Poor grades
−Placed in alternative school 
−Ultimately held back

• Parents concerns that grades were not consistent 
with ability; requested evaluation
−Absent 22 times and tardy 73 times

• School referred to MDT 



E.P. v. Howard City Pub. Sch. Sys.
2017 U.S. Dist LEXIS 133780 (D. MD 2017)

School Psych Assessment 
• Reviewed ed history, including grades, comments on 
report cards, attendance history and current 504 
plan 

• Administered
−WISC IV
−BASC-2
−Conners 3 (ADHD)
−BRIEF (executive functioning)



E.P. v. Howard City Pub. Sch. Sys.
2017 U.S. Dist LEXIS 133780 (D. MD 2017)

School Psych Assessment 
• Full Scale of 120
• Weakness in processing speed (85) 
• Behavior issues consistent with ADHD

Team determined student not eligible
Parents sought IEE
School opposed and initiated due process



E.P. v. Howard City Pub. Sch. Sys.
2017 U.S. Dist LEXIS 133780 (D. MD 2017)

The battle of the experts
• School Psych 
• The private ed psych 

Other parent complaints about school psych’s 
report 

• No ultimate recommendation about eligibility 
• Different that prior 504 evaluation documents 
• Accuracy of summarizing classroom teacher reports
• No handwriting assessment



E.P. v. Howard City Pub. Sch. Sys.
2017 U.S. Dist LEXIS 133780 (D. MD 2017)

The bottom line:
• “in challenging an evaluation, courts have found that a 
parent cannot simply argue that the evaluation was 
inappropriate because they disagree with its findings.”

• “when challenging an educational evaluation, the 
pivotal question is whether the District’s methods 
employed were adequate.”

• Endrew F. does not require grade level advancement if 
that goal is not a reasonable prospect for a child



In re Student with a Disability
70 IDELR 212 (MT SEA 2017)

Student with cognitive delays 
• Graduated with regular high school diploma
• Accepted at a local community college
• Job at assisted living facility 

Parents challenging adequacy of student’s 
postsecondary transition plan 

• No drivers license
• Can’t ride bike
• Limited functional math



In re Student with a Disability
70 IDELR 212 (MT SEA 2017)

Parents: Endrew F. requires student’s IEP be 
tailored to student’s unique circumstances
Hearing Officer

• Independent living skills are only transition services 
that are not required for every student (only if 
necessary for FAPE)

• The fact that student may require assistance in the 
future doesn’t mean transition was inappropraite



Take-Aways

Need current evaluations and lots of data
Document expected progress in IEP
Accurate and detailed progress reports are 
more important that ever
Training for parents on law as well as 
disability as a related service



You are the experts – act like it!

… deference is based on the application of expertise and the
exercise of judgment by school authorities. The nature of the IEP
process ensures that . . . by the time any dispute reaches court,
school authorities will have had the chance to bring their expertise
and judgment to bear on areas of disagreement. At that point, a
reviewing court may fairly expect those authorities to be
able to offer a cogent and responsive explanation for their
decisions that shows the IEP is reasonably calculated to
enable the child to make progress appropriate in light of his
circumstances.



Time for a Break?



Functional Behavioral Assessments 
and Student Discipline



Functional Behavioral Assessment
(the basics)

IDEA only uses in the disciplinary section of 
the law (Rule 51, § 016)
Even in the disciplinary regulations, there is 
no legal definition of an FBA

• But see case



So what IS an FBA?

The Comments to the regulations state:

• “it would be inappropriate to specify through 
regulation what constitutes a ‘current’ or ‘valid’ 
functional behavioral assessment as such 
decisions are best left to the LEA, the parent, and 
relevant members of the IEP Team (as 
determined by the LEA and the parent) who . . . 
Are responsible for making the manifestation 
determination.” 

Federal Register, vol. 71, No. 156, Page 46 (Aug. 14, 2006)



FBA Technical Assistance Definition

“An FBA is generally understood to be an 
individualized evaluation of a child . . . To 
assist in determining whether the child is, 
or continued to be, a child with a disability”



FBA Technical Assistance Definition

“An FBA is generally understood to be an 
individualized evaluation of a child . . . To 
assist in determining whether the child is, 
or continued to be, a child with a disability”



FBA Technical Assistance Definition

“An FBA is generally understood to be an 
individualized evaluation of a child . . . To 
assist in determining whether the child is, 
or continued to be, a child with a disability”



FBA Technical Assistance Definition

“The FBA process is frequently used to 
determine the nature and extend of the 
special education and related services that 
the child needs, including the need for a 
BIP.

Questions and Answers on Discipine Procedures, Question E-4 52 
IDELR (OSERS 2009)



FBA Procedural Requirements

“If the FBA is focused on an individual 
child’s needs, it would be deemed an 
evaluation requiring all evaluation 
procedures (prior written notice, parental 
consent, etc.) and procedural safeguards to 
be followed”

Letter to Christiansen, 48 IDELR 161 (OSEP 2007)



FBA Procedural Requirements

School must obtain consent before 
conducting a behavioral observation as part 
of an FBA but not before reviewing existing 
data

Letter to Gallo, 61 IDELR 173 (OSEP 2013)



FBA Is Not Always an Evaluation

West-Linn Wilsonville Sch. Dist. v. Student, 63 
IDELR 251 (D. Ore. 2014)

• School psych reviewed existing data to determine 
if additional assessments were necessary

• FBAs administered for limited purpose of adapting 
teaching strategies to a child’s behavior are not 
evaluations

• School did not violate IDEA  by failing to obtain 
consent



So, how does this work in a 
discipline context?



34 CFR § 300.530(a)

"School personnel may consider any unique 
circumstances on a case-by-case basis when 
determining whether a change in placement, 
consistent with the other requirements of 
this section, is appropriate for a child with a 
disability who violates a code of student 
conduct."



34 CFR § 300.530(b)

"School personnel ... may remove a child 
with a disability who violates a code of 
student conduct from his or her current 
placement ... for not more than 10 
consecutive school days ... "



Removal from Current 
Educational Placement

What is current educational placement?
• Includes out-of-school suspension.*
• Could include in-school suspension (ISS). 
• Could include removal from classroom activities such as field 

trips.
• Determined on a case-by-case basis.

 Farmington (MI) Pub. Sch. Dist., 110 LRP 57410 (OCR 
01/29/10).

• "Generally, whether an in-school suspension should be counted 
depends upon whether educational and special services were 
provided during the in-school suspension." 



Dear Colleague Letter on PBIS
68 IDELR 76 (8/1/2016)

“Schools should take care when implementing 
exclusionary disciplinary measures that 
significantly interfere with a child's instruction 
and participation in other school activities.”
Improper use of these measures could rise to 
the level of a disciplinary removal. These 
exclusionary disciplinary measures also could 
include:



Dear Colleague Letter on PBIS
68 IDELR 76 (8/1/2016)

• A pattern of office referrals, extended time excluded 
from instruction (e.g., time out), or extended restrictions 
in privileges;

• Repeatedly sending children out of school on 
"administrative leave" or a "day off" or other method of 
sending the child home from school;

• Repeatedly sending children out of school with a 
condition for return, such as a risk assessment or 
psychological evaluation; or

• Regularly requiring children to leave the school early and 
miss instructional time (e.g., via shortened school days).



Dear Colleague Letter on PBIS
68 IDELR 76 (8/1/2016)

In general, the Department does not consider the use of 
exclusionary disciplinary measures to be disciplinary 
removals from the current placement for purposes of 34 
CFR § 300.530, so long as children with disabilities are 
afforded the opportunity to continue to be involved in 
and make progress in the general education curriculum, 
receive the instruction and services specified on their 
IEPs, and participate with nondisabled children to the 
extent they would have in their current placement.



Dear Colleague Letter on PBIS
68 IDELR 76 (8/1/2016)

 It is likely that the exclusionary disciplinary measures 
listed above, if implemented repeatedly, would constitute a 
disciplinary removal from the current placement.
 “We believe it would be appropriate for a parent to request 
an IEP Team meeting following disciplinary removals or 
changes in the child's behavior that impede the child's 
learning or that of others, as these likely indicate that the 
IEP, as written or implemented, may not be properly 
addressing the child's behavioral needs.”



Dear Colleague Letter on PBIS
68 IDELR 76 (8/1/2016)

Circumstances that may indicate that the child’s IEP is not 
reasonably calculated to provide a meaningful educational 
benefit include, but are not limited to, the following: 

• The child is displaying a pattern of behaviors that impede his or 
her learning or that of others and is not receiving any behavioral 
supports; 

• The child experiences a series of disciplinary removals from the 
current placement of 10 days or fewer (which do not constitute a 
disciplinary change in placement) for separate incidents of 
misconduct that impede the child’s learning or that of others, and 
the need for behavioral supports is not considered or addressed 
by the IEP Team; or

•



Dear Colleague Letter on PBIS
68 IDELR 76 (8/1/2016)

• The child experiences a lack of expected progress toward the 
annual goals that is related to his or her disciplinary removals or 
the lack of behavioral supports, and the child's IEP is neither 
reviewed nor revised.



Dear Colleague Letter on PBIS
68 IDELR 76 (8/1/2016)

 “…the Department cautions that the use of short-term 
disciplinary removals from the current placement may 
indicate that a child's IEP, or the implementation of the 
IEP, does not appropriately address his or her behavioral 
needs. This, in turn, may result in the child not receiving a 
meaningful educational benefit, which could constitute a 
denial of FAPE.”
 It has come to the Department's attention that there are a 
number of legal memos and technical assistance 
documents which have erroneously characterized the 10-
day period as "free days."



Social Media Issues



Technology is Changing Adolescence 



Think teens have angst? 
Try parents! 

https://daily.jstor.org/yes-smartphones-are-destroying-a-generation-but-not-of-kids/
https://daily.jstor.org/yes-smartphones-are-destroying-a-generation-but-not-of-kids/
http://https/www.theatlantic.com/magazine/archive/2017/09/has-the-smartphone-destroyed-a-generation/534198/
http://https/www.theatlantic.com/magazine/archive/2017/09/has-the-smartphone-destroyed-a-generation/534198/
http://www.slate.com/articles/technology/future_tense/2017/08/smartphones_haven_t_destroyed_a_generation.html
http://www.slate.com/articles/technology/future_tense/2017/08/smartphones_haven_t_destroyed_a_generation.html


The Effect of Twitter on College Student 
Engagement and Grades

(Journal of Computer Assisted Learning August 2010)

High positive correlation between amount of 
time spent on social networking sites and school 
involvement 
Experiment: 125 students required to use 
Twitter for class 

• Significantly increased engagement and success

http://blog.reyjunco.com/pdf/JuncoHeibergerLokenTwitterEngagementGrades.pdf



In re Redding (CA) School District
69 IDELR 16 (OCR 2016)

Student with 504 plan hospitalized due to 
depression

• Instagram picture of the student with the word "missing" on 
it, and speculation on social media about where she was 
since she was not at school

• Student posted a picture of herself lying in a hospital bed on 
Instagram

• Discussion on social media that student was cutting, 
contemplating self-harm and using drugs.

• Comments by students after she returned 



In re Redding (CA) School District
69 IDELR 16 (OCR 2016)

District heard about rumors on social media
School response

• Did not attempt to identify the students involved 
because it was off campus

• Took generalized steps to improve culture
−Reviewing the school’s behavioral expectations
−Developed a Positive Action Committee
−Held a school rally



In re Redding (CA) School District
69 IDELR 16 (OCR 2016)

OCR: response inadequate 
• Culture changes did not prevent further incidents of 
harassment

• District had a legal obligation to investigate incidents of 
harassment on social media and to “respond in a prompt, 
thorough, and effective manner”

• District should have convened a Section 504 meeting to 
determine whether or to what extent peer bullying had 
affected the student's educational needs



In re Redding (CA) School District
69 IDELR 16 (OCR 2016)

Required 
• Training on disability harassment and complaint 
investigation procedures and conducting a 
psychoeducational assessment of the student to 
determine any bullying-related changes in her 
educational needs



Greenville (SC) County Sch. Dist.,
56 IDELR 145 (OCR 2010)

 Student made multiple threatening posts on Facebook related 
to bringing gun to school

• Was not verified as disabled at time of the threat
• Was subsequently evaluated and determined to be eligible 

 Principal’s response to threat
• Contacted law enforcement
• Recommended for expulsion
• After MDR, was assigned to alternative school

 Parent complained to OCR alleging discrimination in imposing 
harsher discipline



Greenville (SC) County Sch. Dist.,
56 IDELR 145 (OCR 2010)

OCR
• Four other students made Facebook threats and 
were suspended for 1-2 days rather than expelled

• Disabled student’s threat specifically referenced a 
gun and threatened harm to entire student body

• Disparate treatment not based on disability 



Regional Sch. Unit #57, 
113 LRP 39386 (SEA ME 05/21/13) 

HS student harassing teacher on Facebook
Teacher obtained protection order
1:1 iPads for student’s grade level
School disabled internet access on student’s iPad; all 
educational apps accessible 

• Student continued to harass teacher using home internet 
and computers 

• Parents wanted student to be able to use iPad like all other 
students 



Regional Sch. Unit #57, 
113 LRP 39386 (SEA ME 05/21/13) 

H.O.
• Student not deprived of any educational benefit
• IEP does not require internet access
• No demonstrated need for internet-based apps at home
• “Although I understand why the parents are disappointed 
that the district will not allow their son the same privileges 
as other students, I can find no evidence to conclude that 
this results in a deprivation of FAPE.”
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