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Fry v. Napoleon Comm. Schs.
(Feb. 22, 2017)

 E.F. has cerebral palsy
 Parents bought “Wonder” the goldendoodle service 

dog who assisted E.F. with regular “life activities”
 Wonder helped E.F.

• Retrieve dropped items
• Balance
• Opened doors
• Turned off lights
• Helped her on/off the toilet



Fry v. Napoleon Comm. Schs.
(Feb. 22, 2017)

 Parents requested that Wonder attend school
 School denied the request
 “Under E. F.’s existing IEP, a human aide provided E. F. 

with one-on-one support throughout the day; that two-
legged assistance, the school officials thought, rendered 
Wonder superfluous. In the words of one administrator, 
Wonder should be barred from Ezra Eby because all of E. 
F.’s “physical and academic needs [were] being met 
through the services/programs/accommodations” that the 
school had already agreed to.”



Fry v. Napoleon Comm. Schs.
(Feb. 22, 2017)

 School allowed a “trial period” later in the year
 Wonder had to stay in the back of the room and 

couldn’t help E.F. like normal
 School again denied Wonder’s attendance
 Parents filed OCR complaint and homeschooled
 OCR: a school can provide FAPE and still discriminate

• The school’s action is like “requiring a student who uses a 
wheelchair to be carried”

• School violated Title II of ADA and Section 504



Fry v. Napoleon Comm. Schs.
(Feb. 22, 2017)

 Another public school “enthusiastically accepted” E.F. 
and Wonder

 Parents filed lawsuit
 District Court: parents must exhaust under IDEA
 6th Circuit: upheld judgment for school, required 

exhaustion
 SCOTUS: we must decide “confusion” of exhaustion 

requirement



Fry v. Napoleon Comm. Schs.
(Feb. 22, 2017)

 20 U.S.C. 1415(l):



Fry v. Napoleon Comm. Schs.
(Feb. 22, 2017)

 “Important as the IDEA is for children with disabilities, it is 
not the only federal statute protecting their interests.”



Fry v. Napoleon Comm. Schs.
(Feb. 22, 2017)

 New test for determining if exhaustion applies or if parents 
can file suit under ADA/504
1. Does the lawsuit seek relief for a denial of FAPE?

a) If “yes,” must exhaust
b) If “no,” proceed to prong 2

2. What is the “gravamen” of the lawsuit?
a) “First, could the plaintiff have brought essentially the same 

claim if the alleged conduct had occurred at a public facility 
that was not a school—say, a public theater or library?”

b) “And second, could an adult at the school—say, an employee 
or visitor— have pressed essentially the same grievance?”



Fry v. Napoleon Comm. Schs.
(Feb. 22, 2017)

 “History of the proceedings” is also a factor—starting due 
process under IDEA may prove FAPE redress

 Hearing officers can only address FAPE
 FAPE applies only to students, so use that as a way to 

differentiate in the “could an adult ask for it” test
 Must look at what the complaint “seeks”
 Labels for claims do not matter
 The plaintiff becomes the “master of the remedy”
 Concurrence: majority’s test assumes no overlap of 

ADA/504 and IDEA, so we shouldn’t use it





J.M. v. Francis Howell Sch. Dist. 
2017 U.S. App. LEXIS 3991(8th Cir. Mar. 6, 2017)

 J.M. suffered from: attention deficit hyperactivity 
disorder, autism spectrum disorder, anxiety disorder, 
separation anxiety disorder, panic disorder, 
Asperger's/autism spectrum disorder, and generalized 
anxiety

 Started kindergarten in 2011
 Lawsuit alleged that he was consistently put in 

physical restraints and isolation
 Started as IDEA lawsuit, then amended to remove 

IDEA and add ADA and 504



J.M. v. Francis Howell Sch. Dist. 
2017 U.S. App. LEXIS 3991(8th Cir. Mar. 6, 2017)

 Court: claims amount to a FAPE denial
• Complaint doesn’t list “discrimination” and instead discusses 
“denial of services”

• Parents did not start IDEA due process, but they pled it
 Fry did not answer when the pleadings suggest FAPE 

denial but the plaintiff is seeking damages 
 8th Circuit assumed the actual damages sought was 

not dispositive so long FAPE denial made up the basis



K.G. v. Sergeant Bluff-Luton
Comm. Sch. Dist. 

9-year-old student with autism and epilepsy
Student laid on the floor and began kicking and 
flailing around but didn’t touch anyone else



K.G. v. Sergeant Bluff-Luton
Comm. Sch. Dist. 

• Teacher, principal, and nurse never called parents
• SRO notified parents later, after receiving report
• SRO called the student “a handful” and said he was 
the “800 pound gorilla” in the room

• Parents filed a complaint
• District policy required mandatory suspension if the 
complaint was “founded”

• Teacher was never suspended
• Principal and teacher still currently employed



K.G. v. Sergeant Bluff-Luton
Comm. Sch. Dist. 

Family filed federal lawsuit against teacher, 
principal, school

• Student treated for serious “emotional distress” and 
“suffering”

• Now allegedly suffering from PTSD
• Alleged violations under ADA and 504, not IDEA

Family turned down $100,000 settlement offer
Asking for $10,000,000, attorney’s fees, and 
punitive damages



K.G. v. Sergeant Bluff-Luton
Comm. Sch. Dist. 

District Court: no summary judgment for school
• Complaint only referenced IEP and BIP to show how 
unreasonable the actions were

• 504 and ADA claims allege discrimination and hostile 
environment

• Student could bring complaint against library
• Adult could bring complaint against school

Family starting IDEA process is not dispositive
They can change their minds after consulting 
with counsel



Fry Hypothetical #1 (from 
Justice Kagan)

 Student in a wheelchair files a lawsuit alleging 
improper access to school building

 Lawsuit includes denial of FAPE but says it’s because 
inability to access the building impacts education



Fry Hypothetical #1: Analysis

 Does the lawsuit seek redress for a denial of FAPE?
 Could the student bring the suit against a library?
 Could an adult bring the suit against the school?
 Labels v. redress
 This would not have been a close call prior to Fry



Fry Hypothetical #2 (from 
Justice Kagan)

 Student with a learning disability sues under Title II 
and 504 for failure to provide remedial math tutoring

 Lawsuit is filed solely under Title II



Fry Hypothetical #2: Analysis

 Does the lawsuit seek redress for a denial of FAPE?
 Could the student bring the suit against a library?
 Could an adult bring the suit against the school?
 Intentional omission of FAPE doesn’t mean it isn’t 

FAPE-related
 “But can anyone imagine a student bringing the same 

suit against a public theater or library?”
 “Imagine an adult visitor or school employee suing the 

school to obtain a math tutorial?”



Fry Hypothetical #3

 Student’s IEP goal requires progress toward mastery 
in basic math functions

 Parents insist on student using a calculator
 School denies the calculator
 Parent sues saying student is entitled to the calculator



Fry Hypothetical #3: Analysis

 Is denial of the calculator a denial of FAPE?
 Could a student obtain similar relief from another 

entity like a public library?
 Could an adult have sought similar relief?
 IEP goal = won’t be met if student can use calculator
 Don’t lose the forest for the trees: providing 

accommodations under ADA/504 can result in a denial 
of FAPE



And now on to Endrew F.



Endrew F. v. Douglas Co. Sch. Dist. RE-1
580 U.S. ___ (2017)

•Student with autism 
• Parents claimed that IEP had same basic goals 
from year to year

•Removed from public school and enrolled in 
“Firefly Autism House” 

• Behavior improved dramatically 
• Made “a degree of academic progress that had 
eluded him in public school” 



Endrew F. v. Douglas Co. Sch. Dist. RE-1
580 U.S. ___ (2017)

•School presented a new IEP 6 months after 
private school enrollment

•Parents rejected because similar BIP
•Filed d.p. for tuition reimbursement

• Contended that final IEP was not “reasonably 
calculated to enable Endrew to receive 
educational benefits.”



Endrew F. v. Douglas Co. Sch. Dist. RE-1
580 U.S. ___ (2017)

ALJ found for school
District Court found for school

• performance under past IEPs “did not reveal 
immense educational growth”

• annual modifications to IEP were “sufficient to 
show a pattern of, at the least, minimal progress”

10th Circuit found for school
• School’s IEP was calculated to confer “some
educational benefit”



Endrew F. v. Douglas Co. Sch. Dist. RE-1
580 U.S. ___ (2017)

Supreme Court granted certiorari 
Unanimous decision to remand to district 
court
Court: It true that Rowley said “some 
education benefit” - but in Rowley the issue 
was not whether student was receiving 
minimum of benefit 
“An IEP is not a form document”



Endrew F. v. Douglas Co. Sch. Dist. RE-1
580 U.S. ___ (2017)

For a child integrated in the regular classroom
• “an IEP typically should . . . be reasonably 
calculated to enable the child to achieve passing 
marks and advance from grade to grade.”

• When a child is fully integrated in the regular 
classroom, as the Act prefers, what that typically 
means is providing a level of instruction reasonably 
calculated to permit advancement through the 
general curriculum.”[footnote]



Endrew F. v. Douglas Co. Sch. Dist. RE-1
580 U.S. ___ (2017)

For a child not integrated into regular classroom
• “If that is not a reasonable prospect for a child, his 
IEP need not aim for grade-level advancement. But 
his educational program must be appropriately 
ambitious in light of his circumstances. . . 

• “…every child should have the chance to meet 
challenging objectives.”

• “…this standard is markedly more demanding that 
the ‘merely more de minimis’ test. . . 



Endrew F. v. Douglas Co. Sch. Dist. RE-1
580 U.S. ___ (2017)

“a student offered an educational program 
providing ’merely more than de minimis’ progress 
from year to year can hardly be said to have 
been offered an education at all.”
“The IDEA demands more.  It demands an 
educational program reasonably calculated to 
enable a child to make progress appropriate in 
light of the child’s circumstances.”





L.M. vs Lincoln Public Schools – Is there a 
change?

L.M. had autism and began 1st grade at 
Sheridan Elementary
IEP put in place to deal with behavioral and 
learning issues
L.M. met academic standards and advanced 
with his class



L.M. vs Lincoln Public Schools

New IEP in 2nd grade – increased 
behavioral problems
Physically aggressive 7 times a day
District used “calming strategies” –
including removal
Despite behavioral issues – exceeded most 
standards and advanced with class



L.M. vs Lincoln Public Schools

L.M. returned to Sheridan for 3rd grade
Another new IEP was developed
Still aggressive, hurt staff
Time away from peers was increased and 
less demanding academic work was 
assigned
Tests showed he was still making academic 
progress



L.M. vs Lincoln Public Schools

Before completion of 3rd grade, parents had 
L.M. independently evaluated
Recommended decrease in use of calming 
room
Tiered response to aggression
Wouldn’t be placed in a 30 second 
baskethold unless there were 4 prior 
disruptions



L.M. vs Lincoln Public Schools

L.M. Planned to return to Sheridan for 4th grade
Parents presented independent evaluator’s 
recommendation to district personnel
Concerns about not being able to respond to 
aggressive behavior
Sped Director interviewed teachers, reviewed 
data (including independent evaluation) and 
developed a BIP to be attached to his IEP



L.M. vs Lincoln Public Schools

BIP included many of the independent 
evaluator’s suggestions
Parents disagreed with the IEP and the BIP 
because evaluator’s recommendations 
weren’t adopted in full
Parents pulled L.M. from Sheridan and 
enrolled him in private placement and 
sought tuition reimbursement



L.M. vs Lincoln Public Schools

ISSUE:  Did LPS deny a FAPE by failing 
to create an appropriate IEP for his 4th

grade year?



L.M. vs Lincoln Public Schools

Eight Circuit held:
School had provided a FAPE
Record shows the IEP would have provided him “some
educational benefit” for 4th grade
L.M. had been advancing with his class
Court cites to Rowley
The IEP need not “maximize a student’s potential or 
provide the best possible education at public expense”
8th Circuit did not say “more than de minimis”



L.M. vs Lincoln Public Schools

L.M. case doesn’t quite get to the Endrew F. level
Decision doesn’t say that the level of instruction 
be reasonably calculated to permit advancement 
through the general curriculum
Decision doesn’t use the term “ambitious” or the 
chance to “meet challenging objectives”
But post – Endrew F., LPS still wins because it 
was already doing those things 



Endrew F. Takeaways

Aluminum cans get recycled; not IEP’s
Turn it up a notch – Endrew F. calls on schools to 
challenge special needs students
Focus on progress. Are we advancing the ball or 
stuck in the mud?
Still a case-by-case analysis – no cookie cutter IEP’s
Those who teach or participate in educating special 
needs students are the pros – courts need to give 
due deference to their expertise



Questions?
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