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Student Speech

Student Expression Issues

§Last Spring:

Student Expression Issues

§This Fall:
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Student Expression Issues

§This Fall:

Tinker v. Des Moines Comm. Sch. Dist.,
393 U.S. 503 (1969)

Tinker v. Des Moines Comm. Sch. Dist.,
393 U.S. 503 (1969)

§Court: 
• School cannot suppress student expression 
unless school officials reasonably conclude that 
it has or will “materially and substantially 
disrupt the work and discipline of the school.”
•Conduct which involves “invasion of the rights 
of others” could be subject to limitations in a 
school settling 
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Student Speech

§Reasonable Forecast:
§Specific and significant fear
§Of disruption at school
§More than remote apprehension of 
disturbance
§School must point to well-founded 
expectation of disruption

Student Speech

Courts will look at:
§What officials knew–facts, training, and 
application
§Basis of knowledge
§Severity of threat
§Likelihood of actual disruption

Bethel Sch. Dist. v. Fraser, 
478 U.S. 675 (1986)
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Bethel Sch. Dist. v. Fraser, 
478 U.S. 675 (1986)

Bethel Sch. Dist. v. Fraser, 
478 U.S. 675 (1986)

§Court: “The school’s interest in teaching 
students the boundaries of socially 
appropriate behavior gives the school the 
right to determine what manner of speech 
in the classroom or in a school assembly is 
inappropriate” 

Morse v. Frederick (2007)
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Morse v. Frederick (2007)

§During Olympic torch ceremony, a student 
unfurled a banner that read: BONG HITS 
FOR JESUS.
§Attendance at the ceremony was school-
sponsored and school-supervised
§Circuit court ruled First Amendment 
violated, school did NOT demonstrate risk of 
substantial disruption  

Morse v. Frederick (2007)

§Supreme Court: 
• ” The special characteristics of the school 
environment, and the governmental interest in 
stopping student drug abuse allow schools to 
restrict student expression that they 
reasonably regard as promoting such abuse.”
• “a principal may, consistent with the First 
Amendment, restrict student speech at a 
school event, when that speech is reasonably 
viewed as promoting illegal drug use.” 

Morse v. Frederick (2007)

§Supreme Court: 
• “Had Fraser delivered the same speech in a 
public forum outside the school context, it 
would have been protected.  In school, 
however, Fraser’s First Amendment rights were 
circumscribed “in light of the special 
characteristics of the school environment.”
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Morse v. Frederick (2007)

§Supreme Court: 
• “Petitioners urge us to adopt the broader rule that 
Frederick’s speech is proscribable because it is plainly 
“offensive” as that term is used in Fraser. We think 
this stretches Fraser too far; that case should not 
be read to encompass any speech that could fit 
under some definition of “offensive.” After all, 
much political and religious speech might be 
perceived as offensive to some. The concern here is 
not that Frederick’s speech was offensive, but that it 
was reasonably viewed as promoting illegal drug use.”

J.S. v. Blue Mountain Sch. Dist.
593 F.3d 286 (3rd Cir. 2010) (vacated)

§Middle school student made fake MySpace 
profile for principal
§Included photo from school website
§Initially public; then limited
§Students could only access off campus
§Student suspended for 10 days; parents 
sued
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J.S. v. Blue Mountain Sch. Dist.
593 F.3d 286 (3rd Cir. 2010) (vacated)

§Third Circuit
• “Off campus speech that causes or reasonably 
threatens to cause a substantial disruption of 
or material interference with a school need not 
satisfy any geographic technicality in order to 
be regulated pursuant to Tinker.”
•Dissent: no one would take profile seriously, 
therefore not a material and substantial 
disruption

Layshock v. Hermitage Sch. Dist.
593 F.3d 249 (3rd Cir. 2010) (vacated)

§High school student made fake MySpace profile 
for principal

§Included photo from school website
§Other students created similar and more 
offensive profiles 

§Students only accessed off campus
§Student suspended for 10 days; placed in alt. 
sch., banned from extracurriculars, no 
commencement

Layshock v. Hermitage Sch. Dist.
593 F.3d 249 (3rd Cir. 2010) (vacated)

§Third Circuit
•No nexus under Tinker
•No evidence of disruption 
• School didn’t meet Fraser standard – no 
relationship between expression and school 
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J.S. and Layshock Inconsistent

§Third Circuit granted en banc rehearing
§Oral argument June 3, 2010
§Decision issued June 13, 2011
§The bottom line? Schools lost both cases
• J.S. v. Blue Mountain Sch. Dist., 650 F.3d 915 (3d Cir. 
2011) (en banc), cert. denied 132 S.Ct. 1097 (2012)
• Layshock v. Hermitage Sch. Dist., 650 F.3d 205 (3d Cir. 
2011) (en banc), cert. denied sub nom 132 S.Ct. 1097 
(2012)

J.S. and Layshock
(3rd Cir. 2011) (en banc)

§Key legal points
§School can’t punish off-campus speech 
because it is vulgar, inappropriate or even 
criminal
§School can only punish off-campus speech 
that is substantially disruptive

What About the Staff?

§“We recognize that vulgar and offensive 
speech such as that employed in this case 
– even made in jest – could damage the 
careers of teachers and administrators and 
we conclude only that the punitive action 
taken by the school district violated the 
First Amendment free speech rights of J.S.”
§i.e. “We don’t care.”
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Bell v. Itawamba County Sch., 
799 F.3d 379 (5th Cir 2015) (en banc) cert. denied

§Student made offensive rap recording
• “Betta watch your back/Ima serve this n***a like I serve 

the junkies with some crack”
• “Run up on T-Bizzle/ I’m going to hit you with my ruger”
• “You f***ing with the wrong one/going to get a pistol 

down your mouth”
• “Middle fingers up if you want to cap that n***a”

§Posted to Facebook, YouTube
• 2,000 hits

Bell v. Itawamba County Sch., 
799 F.3d 379 (5th Cir 2015) (en banc) cert. denied

§Principal heard recording (on a student’s phone)
§Student who made recording disciplined:
• 7-day suspension
• Assigned to the alternative school for the quarter
• No school activities

§School’s evidence of disruption
• Students congregating in gym
• Coaches uncomfortable with female students
• Coach made team stay until he left parking lot at night

Bell v. Itawamba County Sch., 
799 F.3d 379 (5th Cir 2015) (en banc) cert. denied

§Court 
• Social media access via phones means all comments 
about school have potential to affect school
• “It . . . goes without saying that threating, harassing, 
and intimidating a teacher impedes, if not destroys the 
ability to teach ... Moreover it can even cause a teacher 
to leave that profession. In sum, it disrupts, if not 
destroys, the very mission for which schools exist – to 
educate.” 
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Apps and Online Safety

§2018 Study on Sexting
• 15% have sent a sext
• 27% have received a sext
• The percentages climb from ages 11 to 18
• Seen as a normal part of dating: the new first 
base
•However 1 in 8 kids reported forwarding a 
sext without permission
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Sexting and Sextortion

Juuling
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Juuling

§What is a Juul?
• Brand-name of an e-cig that looks like a USB 
flash drive

• Charges in a USB port

• Small enough to be concealed in a closed fist, 
backpack, sock, or undergarment

• Hard to detect for teachers that do not know 
what they are looking for!

Juuling

§Hard to detect because the vapor a Juul
emits does not smell like cigarette smoke

§Students can blow vapor into a backpack or 
sweater and teacher is none the wiser

§One pack of oil for a Juul contains the 
nicotine equivalent to 1-pack of cigarettes

Juuling

§Law enforcement and DREs report Juuls are used to 
inhale controlled substances

§Juul controls 72% of e-cig market

§FDA has stepped in to determine whether Juul is 
deliberately targeting minors as consumers

§FDA commission says Juuling has reached “epidemic 
proportions” in high schools and middle schools
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Juuling

§ Last Friday (1/18/19), FDA Commissioner “made his most 
direct threat against e-cigarette companies, …saying they 
face an ‘existential threat’ if they don’t stop marketing to 
youth.” Maggie Fox, FDA chief threatens to take e-cigarettes off the market, NBC News, 
https://www.nbcnews.com/health/health-news/fda-chief-threatens-take-e-cigarettes-market-n960411 (last visited 
Jan. 22, 2019).

§ Commissioner was “horrified at the recent rapid rise in 
teen vaping.”  Id.

§Called out Juul by name.  Id.

§78% increase in vaping by HS students, with 3.6 million 
HS and middle school students now using e-cigarettes.  Id. 
(citing November 2018 CDC statistics).

Juuling

§What are schools to do?
• School Policy

−Board’s student discipline policy should contain a 
school rule prohibiting any vapor product or 
cartridge from campus, no matter what is in it

−Repeat violation of school rules can then be used 
to impose more serious consequences

Juuling

• Education

−Students and parents 
• Inform them about the law, policies and 
health concerns of vaping

−Teachers 
• Educate staff on the same

−Collaborate with SROs
• Everyone needs to be on the same page
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Staff Speech Issues

Staff Speech

Pickering, 391 U.S. 563 (1968)

“If a employee speaks as a citizen on a matter of 
public concern the district must show it had an 
adequate justification for treating the employee 
differently from any other member of the public.”

Teacher Speech

Garcetti, 547 U.S. 410 (2006)

“When public employees make statements 
pursuant to their official duties, the employees are 
not speaking as citizens for First Amendment 
purposes, and the Constitution does not insulate 
their communication from employer discipline.”
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Munroe v. Cent. Bucks Sch. Dist.
805 F.3d 454 (3rd Cir. 2015)

§Teacher blog: “Where are we going, and why are we in 
this handbasket?”
• Called S’s “dunderheads” and “whiny, simpering grade-

grubbers”
• Parents were “breeding a disgusting brood of insolent, 

unappreciative, selfish brats”
• Others: “argumentative f***”; “I hate your kids”; 

“unrealistically high perception of [your kid’s] ability”
• Graphic of a school bus with a “Short Bus” sign and "I 

DON'T CARE IF YOU LICK THE WINDOWS, TAKE THE 
SPECIAL BUS OR OCCASSIONALLY PEE ON YOURSELF ... 
YOU HANG IN THERE SUNSHINE, YOU'RE FRIGGIN 
SPECIAL."

Munroe v. Cent. Bucks Sch. Dist.
805 F.3d 454 (3rd Cir. 2015)

§School received more than 200 opt-out 
requests from parents
§Teacher allowed to return from maternity 
leave, given remediation plan, ultimately 
noticed for termination
§Employee sued claiming First Amendment 
violations

Munroe v. Cent. Bucks Sch. Dist.
805 F.3d 454 (3rd Cir. 2015)

§Court
• Comments not protected under the Pickering 
balancing test
• Unnecessary to determine speech caused 
termination and if remediation plan was 
pretextual 
• “In this case, Plaintiff's speech, in both effect and 
tone, was sufficiently disruptive so as to diminish 
any legitimate interest in its expression, and thus 
her expression was not protected." 
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Staff Prayer

§1962-1992: USSC – rejected all policies and 
practices involving prayer at school activities
§Doe v. Duncanville ISD I and II (5th Cir.)
•Group prayer at BB game led by coach
•Coach’s direction of players was impermissible, 
state-sponsored coercive activity that violated EC
• Schools and officials may not lead, encourage, 
promote, or participate in prayers during school or 
extracurricular activities 

Kennedy v. Bremerton Sch. Dist., 
No. 16-35801, 2017 U.S. App. LEXIS 16106 (9th 

Cir. Aug. 23, 2017),

§Bremerton HS(WA) assistant coach Joe Kennedy
§Post-game prayers with players at 50 yard line for 
7 years

§Told to stop engaging in overt, public religious 
displays on the football field while on duty Followed 
directive for a few games, then prayed again

§Fired
§Court: No first amendment violation

When 15 feet makes all the 
difference…
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They did WHAT?  18-19 Edition

Everyone is behaving badly!

When keeping it real goes wrong…

§Middleton Heights Elementary School, Idaho
§The school had $28.8 million of bonds on the 
November ballot
§Halloween “team building” exercise
§These next 2 images were posted on the school’s 
Facebook page…
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When keeping it real goes wrong…
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And the bonds…?

Some Cases are Just too Obvious…
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Daniel Rapp: Math and Sexting

§Rapp is a JH math teacher
§Created a unique algebra lesson

In re Lynn Miller 
Warrensburg, Mo (2017)
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Using Instagram Unprofessionally

§Dionna Mendez
• Special education teacher
• Username: sexxxymendez
• “This is what happens when u give special ed kids 
standardized tests and don’t look at them for 5 min.”
• Pictures of student work, with students names legible
• Threatened to take pictures of kids who were 
misbehaving and to post them on Instagram
• “I have the dumbest parents in my class 
#lifeofspsecialedteacher #teaching #sped #specialed”

*A Special Note About Alcohol

Confidentiality Issues
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FERPA

§Family Education Rights and Privacy Act 
(sometimes called “The Buckley 
Amendment”)
§Response to perception of
• Secrecy of files from students and parents
•Disclosure of information to third parties

What does FERPA do?

§Staff may not disclose personally 
identifiable information about students, nor 
permit inspection of their records by third 
parties, without the prior written consent, 
unless such inspection is permitted by the 
exceptions in FERPA.

Letter to Anonymous 
116 LRP 22852, (FPCO, February 3, 2016)

§Parent complained that school had uploaded 
personally identifiable information about student 
on to Facebook 

§FPCO
• School can disclose directory information at will 
• “If the above conditions are met with respect to 
directory information, then the District may disclose 
your child's designated directory information to 
Facebook absent your consent” unless parent opted out
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L.S. v. Mount Olive Bd. Of Ed.
(D.N.J. 2011)

§Catcher in the Rye Assignment
§Parent sued
• School
• Principal 
• Teacher 
• School psych. 

§Court: teacher and psych personally liable 
– other school defendants dismissed

Letter to Anonymous
(FPCO 2013)

§Teacher’s practice was to e-mail each student 
who failed a test with a “remediation form” 

§Accidentally sent e-mail to entire group
§Asked FPCO for guidance
§FPCO
• Violation of FERPA
• Contacted school 
• Launched an investigation
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Letter to Anonymous
(FPCO 2013)

§Two school board members at board 
meeting discussing issue with sons
§Parent filed complaint with FPCO 
§FPCO
• Violation of FERPA
• Emphasized broad definition of “school staff” 

Letter to Wolf
(FPCO 2011)

§Principal and teacher at volleyball game 
§Parent sued school
§Parent also filed complaint with FPCO
§FPCO
• “discussion should not have occurred in this 
public location and [staff] exercised poor 
judgment in breaching confidence” 
•Related lawsuit settled

Letter to Anonymous
(FPCO 2012)

§Parent is classroom volunteer and PT front 
office worker 
§Sent an e-mail to all parents in her 
student’s class: 
• “as a parent of a special needs child, a volunteer and a part 

time staff member I have spent innumerable hours in various 
capacities in the classrooms, hallways, and playgrounds. This 
has provided me with many opportunities to witness a 
growing number of disturbing occurrences perpetuated by 
[the student] and exacerbated by his mother.”
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Letter to Anonymous
(FPCO 2012)

§Mom complained to FPCO
• Information in e-mail tracked IEP and 
discipline file
• Administration must have told staff

§FPCO
• Principal and staff testified that principal had 
never discussed any student 
• If additional evidence, will reconsider 

Our Legal/Practical Advice

§Sharing confidences diminishes credibility 
and trust
§“I wouldn’t discuss your student with other 
parents”
§Cultivate a professional network outside of 
your building 
§When in doubt, blame the lawyers

Karen Haase

(402) 804-8000 
karen@ksbschoollaw.com
www.ksbschoollaw.com

KSB School Law @KarenHaase


