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Disclaimers
§KSB School Law represents only public schools and related 
entities (like Educational Service Units).
• We DO NOT represent teachers, students, parents, or district 

employees.
§This presentation and these slides DO NOT constitute legal 
advice.

§Neither this presentation nor these slides shall be construed 
to create an attorney-client relationship between you and 
KSB School Law or between you and us.

§You should have no expectation of confidentiality or that 
anything that we discuss today is privileged.
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Take-Aways

§Litigation, in and of itself, is not something to be 
scared of.

§Change FROM:
• “I’m worried that we will get sued” TO
• “I want to make sure that we will not be liable WHEN 
we get sued.”

§Multiple opportunities to assert defenses
§Use your rights and the litigation process to obtain 
more favorable settlements and/or resolutions.

4

Agenda

§Sources of “Law”
§Life of a Lawsuit
• Typical procedures and opportunities to defend.

§Collection / Enforcement
§Alternative Dispute Resolution (Quickly)
§Questions
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Sources of “Law”

§Federal
•U.S. Constitution
•Statute

–U.S. Code
•Case Law

–Court Decisions
•Agency Regulations

–C.F.R.

§State
•Nebraska Constitution
•Statute

–Neb. Rev. Stat.
•Case Law

–Court Decisions
•Agency Regulations

–E.g., NDE Rules
6
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Federal Government
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U.S. Constitution

Legislative Branch

U.S. Senate U.S. House of 
Representatives

Executive Branch

Executive Agencies

Judicial Branch
(Supreme Court)

U.S. Courts of 
Appeal (8th Cir.)

U.S. District Courts
(D. Neb.)

Federal Courts
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State Government
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Life of a Lawsuit

§Complaint
§Motion to Dismiss
§Answer
§Discovery
§Motion for Summary 
Judgment

§Trial
§Appeal
§Collection / 
Enforcement
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Complaint

§A lawsuit begins when a Complaint is filed by 
the Plaintiff.
§The Plaintiff is required to make short and 
plain statements of claim that show Plaintiff is 
entitled to some form of relief.
§Must allege factual allegations, that can be 
proven or disproven—not bare statements of 
law.
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Complaint
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Complaint

§The issues to be tried are framed by the 
Complaint (and the Answer).

§If a claim is not plead, it will not be at issue.
•But see leave to file Amended Complaint.
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Complaint

§Who can file a Complaint?
•Anyone that pays a filing fee.  That’s it!

§Who makes sure that the Complaint only 
includes true or valid allegations?
•No one prior to filing.
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Complaint

§How are the Plaintiff’s allegations challenged?
• In litigation.

–Designed to ultimately test the allegations of the 
Complaint and answer the questions in dispute.

•But there is no “test” of the Plaintiff’s allegations 
prior to filing.
–But see (1) attorneys’ ethical obligations to not file 
frivolous complaints, and (2) sanctions.

15
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Complaint

§But, but, but,….
• We have good policies,
• We follow the law,
• We do what is right,
• We have good GREAT school lawyers…

§How can WE be in a lawsuit?
§Because those GOOD practices bear on your 
potential legal liability.
• They do not make you immune to suit.
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Now what?

§Don’t panic.
• The mere receipt of a Complaint does not 
necessarily mean that you did anything wrong or 
that the District will be liable.

§Call your school lawyer.
§Contact your liability insurance carrier
• E.g., ALICAP, EMC, etc.
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First Steps
(Probably Directed by Legal Counsel)

§Discuss facts related to allegations
•What is your version of these allegations?
•Who are the relevant people involved?
•Other issues?

§Litigation Hold
• Identify and preserve all documents and 
information potentially relevant to lawsuit.
•Consider preventing automated deletion.

18
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First Steps
(Probably Directed by Legal Counsel)

§Time to respond:
•Nebraska State Court: 30 days
• Federal Court: 21 days
•Make sure response date is covered – insurance 
delays notwithstanding

§Decide how to respond:
• Is Complaint susceptible to a motion to dismiss, 
OR
• Is Complaint ready to be answered?

19

Motions to Dismiss

§First opportunity to kick the case!

§In lieu of an answer, a Defendant may file a 
Rule 12 motion to dismiss.
• E.g., 

–Lack of personal jurisdiction, 12(b)(2);
–Failure to state a claim upon which relief can be 
granted, 12(b)(6);

–Etc. 20

Motions to Dismiss:
Failure to State a Claim

21
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Motions to Dismiss:
Failure to State a Claim

§What does this mean in practice?
• Even if everything that Plaintiff claims is true and 
can be proven,
• Plaintiff is still NOT entitled to anything.
•OR, to restate it:

–Defendant is NOT liable for anything.

22

Motions to Dismiss:
Failure to State a Claim

§In deciding the motion, the Court:
•Assumes Plaintiff’s factual allegations are true.
•Views the Complaint in the light most favorable to 
Plaintiff.
•Avoids dismissing a Complaint merely because the 
Court doubts Plaintiff will be able to prove all of 
the necessary factual allegations.
•Dismisses a Complaint where the allegations on 
the face of the Complaint show a bar to relief that 
is impossible to overcome. 23

Motions to Dismiss:
McCray v. Francis Howell Sch. Dist.

(E.D. Mo. 2009)

§Student accused of selling marijuana to 
another student at school.
§The school principal and another school official 
held student in a closed-off room in the school 
and attempted to get her to confess to the sale 
of the drugs.
§No drugs were found in student’s possession.

24
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Motions to Dismiss:
McCray v. Francis Howell Sch. Dist.

(E.D. Mo. 2009)

§Student and her mother sued the school 
district under § 1983 alleging that the District 
violated federal civil rights when it detained 
her based on the allegations that she sold 
marijuana to another student.
§ District moved to dismiss the lawsuit for 
failure to state a claim upon which relief could 
be granted.

25

Motions to Dismiss:
McCray v. Francis Howell Sch. Dist.

(E.D. Mo. 2009)

§To state claim against an entity, like the 
District (as opposed to an individual), plaintiffs 
must allege that a policy or custom of the 
District is responsible for the alleged 
constitutional violation.
§This Complaint omitted any allegation that a 
policy or custom of the District was responsible 
for the alleged violations of student’s 
constitutional rights.

26

Motions to Dismiss:
McCray v. Francis Howell Sch. Dist.

(E.D. Mo. 2009)

§Plaintiffs alleged that the District:
•Allowed student to be removed from school
•Did nothing to prevent school employees from 
holding student in a room
• Failed to promptly send legal documents to the 
courts.

§However, these allegations all implicate 
individual school officials—not the District.

27
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Motions to Dismiss:
McCray v. Francis Howell Sch. Dist.

(E.D. Mo. 2009)

§The absence of any allegations that the 
constitutional violation resulted the District’s 
policy or custom was fatal to Plaintiffs’ lawsuit.
§The Court granted the District’s motion to 
dismiss.
§What does this mean?
• The case was OVER for the District; it won.

28

Motions to Dismiss:
Bashus v. Plattsmouth Cmty. Sch. Dist.

(D. Neb. 2006)

§Plaintiff was a freshman student and member 
of the freshman football team.
§After football practice on August 19, 2004, 
team members went to the locker room to 
shower, change clothes, and/or store their 
football equipment.
§While freshman team members were in the 
locker room, upperclassmen players were also 
present including senior student Schippert. 29

Motions to Dismiss:
Bashus v. Plattsmouth Cmty. Sch. Dist.

(D. Neb. 2006)

§Schippert harassed Plaintiff in a sexual 
manner:
• exposing his genitals and
• touching Plaintiff in an unwelcome and offensive 
manner

§This humiliated, embarrassed, and intimated 
Plaintiff.

30
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Motions to Dismiss:
Bashus v. Plattsmouth Cmty. Sch. Dist.

(D. Neb. 2006)

§On several occasions prior to August 19, 
Schippert was known to have engaged in 
inappropriate and threatening conduct, both in 
and out of the locker room.
• Instilling fear, apprehension, and anxiety in 
several students, including members of the 
freshman football team.

31

Motions to Dismiss:
Bashus v. Plattsmouth Cmty. Sch. Dist.

(D. Neb. 2006)

§Plaintiff brought suit against the District, 
School Board, Superintendent, Principal, 
Athletic Director, and Football Coach.

§Plaintiff sued under Title IX, alleging that 
Defendants were deliberately indifferent to 
known sexual harassment committed against 
him by another student. 32

Motions to Dismiss:
Bashus v. Plattsmouth Cmty. Sch. Dist.

(D. Neb. 2006)

§Defendants moved to dismiss the lawsuit for 
failure to state a claim upon which relief could 
be granted, arguing
• The Complaint lacks factual allegations 
demonstrating deliberate indifference or the denial 
of any educational benefits to Plaintiff; and
• Plaintiff’s claims only involve a “one-time arguably 
severe” incident, which is not actionable under 
Title IX. 33
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Motions to Dismiss:
Bashus v. Plattsmouth Cmty. Sch. Dist.

(D. Neb. 2006)

§Court denied the motion to dismiss:
• Complaint met the notice pleading requirements and 
put Defendants on notice as to the substance of the 
claims.
• Plaintiff plead that Defendants violated their own 
policies requiring faculty supervision of the locker 
rooms.
• Complaint demonstrated that Defendants had 
knowledge of Schippert’s prior misconduct and took 
no action to prevent its future occurrence.

34

Motions to Dismiss:
Bashus v. Plattsmouth Cmty. Sch. Dist.

(D. Neb. 2006)

§In denying Defendants’ motion to dismiss, the 
District “lost.”

§What does this mean?
• The case went on.

35

Answer

36
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Answer

§Respond to each and every allegation

§Provide factual allegations that make out 
defenses

§Plead ALL affirmative defenses:
•Otherwise will be deemed waived. 
• Err on the side of pleading them.

37

Discovery

§Parties can generally discover any 
nonprivileged matter that is relevant to any 
party’s claim or defense.
• Including discussions in closed session.
• Including discussions between administrators.
•NOT including discussions with attorneys.

§Discoverable information need not be 
admissible in evidence in order to be 
discoverable. 38

Methods of Discovery

§Requests for Production of Documents
• Extends to “any designated document or 
electronically stored information—
–including writings, drawings, graphs, charts, 
photographs, sound recordings, images, and other data 
or data compilations—

• stored in any medium from which information can 
be obtained.” 
–FED. R. CIV. P. 34(a)(1)(A)

39
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Methods of Discovery

§Interrogatories
•Written questions and answers.

§Depositions
•Recorded interviews under oath.

§Requests for Admissions
40

Motions for Summary Judgment

§Summary Judgment is proper only where:
• There is no genuine issue of material fact; AND
• The moving party is entitled to judgment as a matter 
of law.

§The Court views the facts (and makes all 
inferences) in the light most favorable to the non-
moving party.

§BUT, the non-moving party has the obligation to 
come forward with specific facts that show that 
there is a genuine issue for trial.

41

Motions for Summary Judgment

§Role of Factual Disputes
•What is a material fact?
•Where do the “undisputed facts” come from?

–Admissions in pleadings
–Deposition Testimony
–Documents Produced in Discovery
–Answers to Interrogatories / Requests for Admissions
–Affidavits

42
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Motions for Summary Judgment:
Jordan v. Douglas County Sch. Dist. No. 1

(D. Neb. 2008)

§Omaha Public Schools hired Plaintiffs Jordan 
and Galvan as systems engineers in 
information services group.

§In less then a year, Plaintiffs confronted the 
OPS Executive Director of Information Services 
and accused the Director of improper conduct 
and mis-management of funds.

43

Motions for Summary Judgment:
Jordan v. Douglas County Sch. Dist. No. 1

(D. Neb. 2008)

§OPS Asst. Sup’t of HR investigated and 
concluded that:
• Jordan initiated confrontation to secure return of 
another EE who had been terminated.
•Galvan attended confrontational meeting as a 
witness.

§Jordan and Galvan were both terminated 
within less than one year of hiring.

44

Motions for Summary Judgment:
Jordan v. Douglas County Sch. Dist. No. 1

(D. Neb. 2008)

§Plaintiffs sued OPS alleging claims of 
discrimination based on:
•Age
•Sex
•Race

§Plaintiffs also claimed violation of right to 
freedom of speech under 1st Amendment.

45
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Motions for Summary Judgment:
Jordan v. Douglas County Sch. Dist. No. 1

(D. Neb. 2008)

§OPS filed motion for summary judgment.
§Court applied legal standard:
• Evaluated whether there was an absence of a genuine 
issue of material fact and whether OPS was entitled to 
judgment as a matter of law.

§Court laid out the legal elements (components) 
necessary for Plaintiffs to prevail on each claim and 
then evaluated whether Plaintiffs had provided any 
evidence in support of their claims. 46

Motions for Summary Judgment:
Jordan v. Douglas County Sch. Dist. No. 1

(D. Neb. 2008)

§Plaintiffs’ Age-Based Claims:
• Each Plaintiff was the same age at the time that 
each was fired and each was hired.
• These facts undermined any age-based claim of 
discrimination.
•Summary Judgment for OPS on these claims.

47

Motions for Summary Judgment:
Jordan v. Douglas County Sch. Dist. No. 1

(D. Neb. 2008)

§Jordan’s claims of race and/or sex-based 
discrimination:
• Jordan’s Deposition Testimony:

–No claim that race or sex were factors in OPS’s decision 
to terminate employment.

• Jordan thus abandoned these claims and OPS was 
entitled to summary judgment.

48
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Motions for Summary Judgment:
Jordan v. Douglas County Sch. Dist. No. 1

(D. Neb. 2008)

§Galvan’s Sex-Based Discrimination Claim:
•Court: “Even if Galvan could establish that OPS’s 
stated reasons for his termination were false, he 
has presented no evidence from which a finder of 
fact could infer that OPS considered Galvan's sex 
in its decision to terminate his employment.”
•Summary Judgment for OPS on this claim.

49

Motions for Summary Judgment:
Jordan v. Douglas County Sch. Dist. No. 1

(D. Neb. 2008)

§Galvan’s Race-Based Discrimination Claim:
•Claimed that OPS’s termination was based on fact 
that he was Hispanic.
•However, failed to show that similarly situated 
employees were treated differently by OPS.
• Instead, undisputed evidence showed that two 
men outside of protected class (i.e., not Hispanic) 
were treated in exact same manner.
•Summary Judgment for OPS on this claim. 50

Motions for Summary Judgment:
Jordan v. Douglas County Sch. Dist. No. 1

(D. Neb. 2008)

§Galvan’s 1st Amendment Claim:
•Court: Freedom of speech claim requires an act of 
speech.
•Galvan failed to show any act of speech entitled to 
constitutional protection:
–Interrogatory addressing speaking out on matters of 
public concern:
o“non-applicable”

–Deposition Testimony:
oOnly spoke out when his paycheck was incorrect.

51
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Motions for Summary Judgment:
Jordan v. Douglas County Sch. Dist. No. 1

(D. Neb. 2008)

§Court reserved judgment on Jordan’s 1st 
Amendment Claim until after oral argument.
§Prior to Motion for Summary Judgment:
•OPS facing 8 claims

–Two Plaintiffs, each asserting sex-, age-, and race-
based discrimination and violation of 1st Amendment.

§After Motion for Summary Judgment
•OPS facing only 1 remaining claim (1st Am.) that 
might still get kicked.

52

Motions for Summary Judgment:
Hastings v. Papillion-LaVista Sch. Dist.

(D. Neb. 2011)

§Plaintiff was employed by the school district as a 
special education paraeducator.

§At Plaintiff’s annual physical in 2008, she was given 
a temporary standing restriction.

§When Plaintiff informed the HR Director of this 
temporary restriction, Plaintiff was told:
• She could transfer to another school, or
• She could take sick leave;
• BUT Plaintiff could not return to work with the 
temporary restriction.

53

Motions for Summary Judgment:
Hastings v. Papillion-LaVista Sch. Dist.

(D. Neb. 2011)

§HR Director also told Plaintiff that she would 
need to take time off for future doctor’s 
appointments.
§Plaintiff had doctor lift the restriction the next 
day.
§HR Director did not know about lifting the 
restriction.

54
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Motions for Summary Judgment:
Hastings v. Papillion-LaVista Sch. Dist.

(D. Neb. 2011)

§HR Director expected to see Plaintiff’s name on 
absence reports, but did not see it so 
investigated.
§Found that Plaintiff had, indeed, missed work.
§Plaintiff admitted failing to record absences on 
timesheets and not getting pre-approval from 
administration before taking time off.

55

Motions for Summary Judgment:
Hastings v. Papillion-LaVista Sch. Dist.

(D. Neb. 2011)

§District terminated Plaintiff for falsifying 
timesheets.
§After Plaintiff was terminated, her position was 
filled by a younger person (45-yrs).
§Plaintiff sued the District alleging violations of 
the ADA and age discrimination under ADEA 
and the Neb. ADEA.
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Motions for Summary Judgment:
Hastings v. Papillion-LaVista Sch. Dist.

(D. Neb. 2011)

§District moved for summary judgment on the 
following grounds:
•Uncontroverted facts showed that Plaintiff could 
not establish that she was disabled at the time 
that she was terminated.
• Plaintiff failed to present evidence to establish a 
prima facie case of age discrimination.

57



3/21/19

20

Motions for Summary Judgment:
Hastings v. Papillion-LaVista Sch. Dist.

(D. Neb. 2011)

§The Court denied the District’s motion.
§Age Discrimination Claim:
• Plaintiff showed “that she was replaced by a 
younger individual and was singled out for 
discipline when other individuals were not.”
• “These circumstances create an inference of age 
discrimination.”
• “Determinations of motive, intent, and credibility 
are questions for a jury.”

58

Motions for Summary Judgment:
Hastings v. Papillion-LaVista Sch. Dist.

(D. Neb. 2011)

§On the ADA claim, Plaintiff offered evidence:
•Genuine issue as to whether District “regarded” 
Plaintiff as having disabling impairment.
•District was aware of previously needed time off to 
treat cancer and Plaintiff’s timesheets were only 
scrutinized after Plaintiff provided doctor’s note of 
temporary standing restriction.
•District employees knew or suspected that Plaintiff 
was being treated for cancer. 59

Motions for Summary Judgment:
Hastings v. Papillion-LaVista Sch. Dist.

(D. Neb. 2011)

§On the ADA claim, Plaintiff offered evidence:
• Leave policies were not uniformly enforced as 
others were treated differently for similar conduct.

§Court denied MSJ (i.e., District “lost”).
•What did this mean?

–The case went on.

60
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Trial

§Issues for Trial
• Factual disputes remaining from pleadings 
(Complaint and Answer) that HAVE NOT been 
resolved (e.g., partial summary judgment, etc.).

§Factfinder:
• Judge (e.g., Political Subdivision Tort Claim)
• Jury

§Judge determines the law
61

Trial
§Opening Statements (a “factual story”)
§Plaintiff’s witnesses and exhibits
§Defendant’s motions for directed verdict
§Defendant’s witnesses and exhibits
§Closing Arguments:
• Here’s what you heard and saw during the trial.
• Here’s what it means under the law and why we 
should win.

§Jury Instructions – The law that applies to the case
62

After Trial
§(Finally!) One party wins and another party loses…

…but it’s not over
§Post-Trial Motions
• E.g., set aside or modify (add/reduce) the jury verdict

§Appeal (Neb. App., Neb., 8th Cir.)
• Typically based on incorrect legal rulings OR problems 
with the process at trial.
• Cases are generally not reversed on claims that the 
judge or jury just got the facts “wrong.”

§Collection / Enforcement
63
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Alternative Dispute Resolution
(Quickly…)

§Arbitration

§Mediation

§Informal Negotiations

64

QUESTIONS?
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