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Disclaimers
§KSB School Law represents only public schools and related 
entities (like Educational Service Units).
• We DO NOT represent teachers, students, parents, or district 

employees.
§This presentation and these slides DO NOT constitute legal 
advice.

§Neither this presentation nor these slides shall be construed 
to create an attorney-client relationship between you and 
KSB School Law or between you and us.

§You should have no expectation of confidentiality or that 
anything that we discuss today is privileged.
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FAQ #1

We are thinking 
about remodeling our 
current facility or 
building a new 
facility.  What should 
we do first?
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Retain Your Experts
§Attorney

§ Funding and Financing
• Financial Advisor
• Bond Counsel
• Underwriter

§Owner’s Representative

§Architect/Engineer

§Educational Consultant
5

Conduct a Needs Assessment
§Planning Committee
§Feasibility Study

§Facility Study
§Site Selection
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FAQ #2

§When are we required to hire 
an architect or engineer?
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General Rule

§School districts are generally prohibited from 
engaging
• in the construction of any public works involving 
architecture or engineering
• Unless

–the plans, specifications, and estimates have been 
prepared, and

–The construction has been observed
–By an architect* or professional engineer*

NEB. REV. STAT. § 81-3445
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Exception

§The general prohibition does NOT 
apply
•to any public work in which

–the contemplated expenditure
–for the complete project
–does not exceed $118,000
oEffective July 1, 2019

NEB. REV. STAT. § 81-3445
9



8/1/19

4

FAQ #3

Are we REQUIRED to solicit proposals or 
bids before retaining an architect or 
engineer?
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No
§Relationships based on qualifications
• Skill, ability, training, and knowledge

• Experience, trust, and competence
• Financial responsibility 

§Attorney, architect, engineer, surveyor, accountant, 
auditor, appraisers, insurance broker

§Get what you pay for?

§But should you? 11
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FAQ #4

§When are we required to publicly 
bid the project?
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General Rule

§“Whenever any public school district in the state 
expends public funds for the construction, 
remodeling, or repair of any school-owned 
building or for site improvements, . . . the 
school board or its representative shall advertise 
for bids in the regular manner established by the 
board and accept or reject bids pursuant to” public 
bidding requirements.

– NEB. REV. STAT. § 73-106(1).
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Exception

§This general rule DOES NOT apply when:
• “[T]he contemplated expenditure for the 
complete project does not exceed one hundred 
thousand dollars.”

– NEB. REV. STAT. § 73-106(2).
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No Artificial Separation of Project 
Components (No “Bid-Splitting”)

§What if we break the project into separate 
“projects” and issue separate contracts?
§Can we avoid publicly bidding the projects 
then?
• Probably not.
• You can’t split the projects just to avoid the public 
bidding requirements.

15
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W. Harrison Cmty. Sch. Dist. v. Iowa State 
Bd. of Pub. Instruction (Iowa App. 1984)

§School district issued invitation for firms to bid 
on an asbestos removal project to remove 
asbestos at two schools.
§Clegg was the low bid, but bid exceeded the 
statutory requirement ($25,000) requiring 
public bids
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W. Harrison Cmty. Sch. Dist. v. Iowa State 
Bd. of Pub. Instruction (Iowa App. 1984)

§School district broke the work up into two 
separate projects, one for each school, and 
then re-solicited bids from other firms (but not 
low bidder on original scope of work).
§School district awarded contract to Advanced.
§Clegg challenged award, alleging violation of 
public bidding laws.
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W. Harrison Cmty. Sch. Dist. v. Iowa State 
Bd. of Pub. Instruction (Iowa App. 1984)

§Board determined school district acted improperly:
• “[W]hile the [school] district generally has discretion 
in determining whether construction or repair work is 
to be done as one project or two or more, it may not 
divide such a project for the purpose of avoiding the 
requirements of the public bidding statute.”
• “[U]nder the circumstances of this case, the [school] 
district split up the repair project ‘for improper, 
inadequate and indefensible reasons.’”
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FAQ #5A

What construction methods may we use? 
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Construction Methods
§Design-Bid-Build or “Traditional” 
•Construction Manager as Agent/Advisor*

§PSCAA
•Construction Management at Risk
•Design-Build

§[Energy Financing Contract]
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Design-Bid-Build
§Design
• More than $118,000

§Bid
• Public bid statutes apply
• Bid the project exactly as designed
• Award to “lowest responsible bidder”

–Typically, this means lowest price

§Build
21
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CM@R
§School hires own architect
§PSCAA
•Resolution
• Policy
•RFP
• Selection Committee
• Board selection and Contract

22

CM@R
§CM agrees to complete project within Guaranteed 
Maximum Price (GMP)
§CM does not design the project, but consults with 
school during design

§CM builds the project
• Either self-performs or hires subs

23

Design-Build
§PSCAA
• Resolution

• Policy
• Hire PCD (licensed architect/engineer)
• Letters of Interest/Prequalify/RFP

• Selection Committee
• Board selection and Contract

§DB designs and builds project
24
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Design-Build
§Contract Sum
• Stipulated Sum

• Cost of the Work plus DB’s Fee
• Cost of the Work plus DB’s Fee with GMP

25
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FAQ #5B

Q: Which 
construction method 
should we use?

A:  It depends.

26

Typical Best Use
§D-B-B: typically best for less complicated projects that are budget sensitive but 

not schedule sensitive.

§CM@R: typically best for large remodel or new construction projects that are 

subject to change or time sensitive or for projects which require a high level of CM due  

to complexity, multiple phases, or multi-disciplinary coordination.

§D-B: typically best for time sensitive new construction projects, projects with 

smaller user groups or less need for user reviews, and portions of ongoing construction 
projects resulting from design changes.
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Design-Bid-Build
Some Advantages
§ Common and familiar.

§ Process is relatively easy to manage.
§ Contracts – 1 w/ architect, 1 w/ GC.  

Duties pretty clear.

§ Project scope is fully defined.
§ Competitive bidding.

§ Uniform and detailed plans and 
requirements allow apples-to-apples 
bid comparison.

§ Checks and balances between A and 
GC.

Some Disadvantages
§ Process generally takes longer.
§ If bids exceed estimates, may 

require redesign or rebid.

§ Adversarial relationships can 
develop.

§ Change orders may increase cost.

§ Not real flexible for scheduling.
§ GC and subs typically selected on 

price, not qualifications.
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CM@R
Some Advantages
§ Increased communication and 

cooperation between A, CM, and O. 

§ CM is selected based upon 
qualification, experience, training.

§ CM provides design phase assistance 
in budget and planning, including 
pre-bond assistance.

§ School controls budget during 
project.

§ Subs are screened prior to hiring.

§ Faster than DBB with fast track 
construction possible.

§ GMP is established early in the process albeit 
later than in D-B.

§ Changes to the design and scope of the project 
are feasible.

Some Disadvantages
§ At times, difficult to determine whether optimum 

price was paid for the work done.

§ Costs of the project may be higher than the 
traditional method due to reduced competition in 
the pricing of contractor overhead, fee, and 
subcontractor costs.

§ Costs often increase due to the GMP being too 
vague or broad if a detailed scope narrative is 
not provided.

§ CM has the ability to expand the budget in hopes 
of creating future savings.
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Design-Build
Some Advantages
§ One entity designs and constructs.
§ DB selection is qualification based.
§ Contractor provides input in design 

phase for budget and planning.
§ Typically fastest construction method.
§ Guaranteed price is available earlier in 

process.
§ Final price generally matches quality of 

project-but can also be disadvantage.
§ Change orders written for DB Es & Os

covered through allowance in GMP 
(owner still responsible for other 
changes).

Some Disadvantages
§ One entity designs and constructs.
§ School has no input on selection of 

proposed design team.

§ Difficult to determine whether  
optimum price was paid for work.

§ Process results in inflexible budget 
making changes more difficult and 
expensive to make once phased 
construction has begun.

§ PCD and architect may not always 
agree.
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FAQ #6

§We don’t need a lawyer until we go to publish 
our invitation to bidders, right?
•Wrong.

§We won’t need a construction contract until we 
select a contractor, right?
•Wrong.

31
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FAQ #6

§In order to best protect the school district, the 
school lawyer should be involved from the 
beginning:
• Advise on project delivery method;
•Negotiate and advise on contract with:

–Architect
–Engineer
–Construction Manager

• Allocation of Risk
32
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FAQ #6

§Bid Process and Bid Package
§The proposed construction agreement will be a 
material term of the entire contract.
§It MUST be finalized BEFORE you can 
publicize bid invitations.
• Secure binding bids; avoid allowing low bidders to 
“pull out” of project.
• Avoid expensive change orders.

33
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FAQ #7

Are we REQUIRED to award a project to the 
lowest bidder?

34

It Depends.
§D-B and CM@R are qualification-based proposal 
selections, not hard bids.
• But subs can be and typically are selected through 
bid process.
•Control quality/selection through contracts

§Design-Bid-Build – must be awarded to the 
“lowest responsible bidder”

35

Lowest Responsible Bidder
Two-Step Process

1. Determine which bidders are responsible to 
perform the contract.

2. Determine the lowest bid.

36
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Responsible Bidder
§Pecuniary ability
§Business judgment
§Experience, past performance, and ability and capacity 
to carry on work

§Honesty and integrity
§Equipment and facilities
§Promptness
§Suitability to particular task 37

Responsible Bidder
§“Other qualities” as are found necessary to 
consider in order to determine whether or not 
contractor could perform a contract strictly in 
accordance with its terms.
§Responsibility determination is at school’s 
discretion.
§Only responsible bidders move to step 2

38

Lowest Bidder
§Lowest price not necessarily determinative
§School has discretion to determine whether and 
what bids offer the best value
• Early completion date 
•Quality of materials

§“If all factors are equal except price, only price 
should be considered.”

39
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FAQ #8

§The contractor says the bond requirement you 
added to the contract just adds unnecessary 
costs to the project.  Do we really need it?

§Yes, you do.

40
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Construction Liens Generally

§Provide security “in favor of a person furnishing 
services or materials under a real estate 
improvement contract.”
• NEB. REV. STAT. § 52-126

§Typically, a contract “for the purpose of producing a 
change in the physical condition of land or of a 
structure.”
• NEB. REV. STAT. § 52-130
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School Property is Different

§Real estate owned by a public school district is 
not subject to a lien under the Nebraska 
Construction Lien Act.  NEB. REV. STAT. § 52-132.

§Nebraska’s “Little Miller Act” (NEB. REV. STAT. § 52-118, et seq.)

• School districts must require a payment bond for 
projects with total costs in excess of $10,000

§Consequences of failing to require payment 
bond?
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Chicago Lumber Co. v. Sch. Dist. No. 71
(Neb. 1988)

§School District contacted Contractor concerning 
window renovation project

§Contractor contacted Lumber Company regarding 
material costs

§Contractor submitted bid based on those material 
costs

§District awards contract to Contractor, but does not 
require payment bond as specified in NEB. REV. 
STAT. § 52-118.
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Chicago Lumber Co. v. Sch. Dist. No. 71
(Neb. 1988)

§Lumber Company did not inquire as to 
existence of payment bond.
§Lumber Company supplied Contractor with 
materials for School District’s construction 
project.
§District paid Contractor the full contract 
amount.
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Chicago Lumber Co. v. Sch. Dist. No. 71
(Neb. 1988)

§Contractor did not pay Lumber Company.
§Lumber Company contacted School District and 
demands payment, which School District denied.

§Lumber Company sued the School District under 
the Nebraska Political Subdivision Tort Claims Act.
• Material Supplier v. School District.
• No contractual privity.
• Claimed the School District was negligent in failing to 
require payment bond.

45



8/1/19

16

© KSB School Law, PC, LLO

Chicago Lumber Co. v. Sch. Dist. No. 71
(Neb. 1988)

§Statute of Limitation Issues
• Bond Statute vs. Tort Claims Act

§Lumber Company’s “suit is based on the absence of a 
bond as the result of the district's alleged negligence 
in failing to require and obtain a contractor's bond to 
protect a supplier of material for the district's window 
project.”

§Period of limitations is governed by Tort Claims Act.
§Reversed and remanded—Lumber Company could 
proceed on tort claim against School District
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Chicago Lumber Co. v. Sch. Dist. No. 71
(Neb. 1988)

§Take-Away?
• A school district’s failure to require contractor to 
post payment bond could result in the school 
district being directly liable to subcontractors 
and material suppliers for failure to require such 
bond.
•Require a payment bond!
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A Word on Performance Bonds

§Not insurance.
§Financial security for a contractor’s performance.
§Surety’s payment obligations depend on specific 
language of the bond.

§Most likely, surety’s liability will be no greater than 
that of the principal (the contractor) on the bond.
• And can have has less liability.
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FAQ #9
The construction 
contract is a 
standard [INSERT 
THE COMPANY OF 
YOUR CHOICE] 
contract, so I can 
just sign it, right?

49

“Standard” Contracts
§Everyone is familiar with the wording
§They are comprehensive

§Typically a “family” of contracts 
§They address almost every contingency that can 
arise on a construction project

§BUT . . . 
50

Use YOUR Contract
§“Standard contract” generally
§Draft it BEFORE you retain architect or contractor
§Include it in any RFP, RFQ, or ITB
§Require any changes be included in proposal or 
bid
§Makes for smoother contract negotiations, less 
dickering, fair comparisons 51
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