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The utility of Social Media
(AdWeek Infographic, July 22, 2013 )

96% of students with access to the Internet 
use social networking sites.
•Of that 96%, 59% use social networks to 
communicate about educational topics and 
assignments

29% of teens said being on social networking 
sites makes them feel less shy
80% of college faculty use social networking
• 30% to communicate with students 
• 50% for teaching

http://www.adweek.com/socialtimes/schools-social-media-stats/488104

Social Media Trends
Pew Research Report “Teens, Social Media, and 

Privacy” (May 21, 2013)

Trends away from Facebook and sites where 
parents are present
• “Yeah, that’s why we go on Twitter and 
Instagram instead of Facebook. My mom doesn’t 
have that.”
• “I have two [Facebook] accounts. One for my 
family, one for my friends.”

Trends toward anonymous
• “Yeah, some of the people that follow me on 
Instagram that I don’t know, they’re just really 
nice to me, and they always say nice things.”

http://www.pewinternet.org/2013/05/21/part-1-teens-and-social-media-use/
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Educators and Social Media
Univ. of Phoenix College of Ed. Poll, 

(reported in Special Education Today 9/10/15)

4 out of 5 educators use social media 
personally
9 in 10 teachers don’t use social media in 
the classroom 
34% have encountered difficulties when 
students or parents have attempted to 
connect on social media.
47% believe using social media in the 
classroom could enhance student learning.
80% say they don’t feel they’ve been 
trained.

Munroe v. Cent. Bucks Sch. Dist.
805 F.3d 454 (3rd Cir. 2015)

• Teacher blog: “Where are we going, and why are we 
in this handbasket?”
− Called S’s “dunderheads” and “whiny, simpering 

grade-grubbers”
− Parents were “breeding a disgusting brood of 

insolent, unappreciative, selfish brats”
− Others: “argumentative f***”; “I hate your kids”; 

“unrealistically high perception of [your kid’s] 
ability”

− Graphic of a school bus with a "Short Bus" sign 
and "I DON'T CARE IF YOU LICK THE WINDOWS, 
TAKE THE SPECIAL BUS OR OCCASSIONALLY PEE 
ON YOURSELF ... YOU HANG IN THERE 
SUNSHINE, YOU'RE FRIGGIN SPECIAL."

Munroe v. Cent. Bucks Sch. Dist.
805 F.3d 454 (3rd Cir. 2015)

• School received more than 200 opt-out requests from 
parents

• Teacher allowed to return from maternity leave, given 
remediation plan, ultimately noticed for termination

• Employee sued claiming First Amendment violations
• Court:
− Comments not protected under the Pickering 

balancing test
− Unnecessary to determine speech caused termination 

and if remediation plan was pretextual
− “In this case, Plaintiff's speech, in both effect and tone, 

was sufficiently disruptive so as to diminish any 
legitimate interest in its expression, and thus her 
expression was not protected." 
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And its not just teachers….

Kentucky Unemployment Insurance  
Commission v. Robinson, 

2015 Ky. App. Unpub. LEXIS 381 (KY Ct. App. 2015)

Bus driver
Daughter being bullied by another student 
Private message on Facebook 
• Asked student to stop
• Student responded with profanity
• “YOU LITTLE BITCH, what are you going to do 
when Stephen dumps your ass after you have 
the baby like he did his other girlfriend.” 

Discharged
Denied unemployment benefits 

Recent NE e.g.



10/3/2016

4

Other Interesting Staff Cases

Commonwealth v. Cerco, 113 A.3d 360 (Sup. 
Ct. Pa. 2013) (school employee who used 
Facebook to ask the girl to secretly loan him 
clothing and undergarments was sufficient to 
support conviction for corrupting the morals of a 
minor and child enticement)
Berrett v. Clark County Sch. Dist. No. 161, 2014 
U.S. Dist. LEXIS 141308 (D. Id. Sept. 30, 2010) 
(finding that district’s termination of disabled 
custodian after he posted on Facebook that 
superintendent was a “f***ing a**hole” was not 
pretextual and overcame employee’s ADA claims

Other Interesting Staff Cases

• In re Tenure Hearing of O’Brien, 2013 N.J. 
Super. Unpub. LEXIS 28, 113 LRP 2543 (N.J. 
Super. Ct. App. Div. 01/11/13, unpublished) 
(teacher comments, including, “"I'm not a 
teacher — I'm a warden for future criminals!" 
on Facebook were not protected by First 
Amendment and justified termination) 

Our Advice for Educators

Use social media to increase engagement 
and for other positive purposes
Keep separate personal and professional 
pages/feeds/etc.
Do not friend students (unless you have 
independent relationship with kid)
Think twice, post once
Model the behavior you expect from your 
students
Think and talk through text messaging 
protocol
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Students and Social Media

J.S. v. Blue Mountain Sch. Dist.
593 F.3d 286 (3rd Cir. 2010) (vacated)

Middle School Student made fake 
MySpace profile for principal
Included photo from school website
Initially public; then limited
Students could only access off 
campus
Student suspended for 10 days; 
parents sued

J.S. v. Blue Mountain Sch. Dist.
593 F.3d 286 (3rd Cir. 2010) (vacated)

Third Circuit
“off campus speech that causes or 
reasonably threatens to cause a 
substantial disruption of or material 
interference with a school need not 
satisfy any geographic technicality in 
order to be regulated pursuant to 
Tinker.”
Dissent: no one would take profile 
seriously, therefore not a material and 
substantial disruption
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Layshock v. Hermitage Sch. Dist.
593 F.3d 249 (3rd Cir. 2010) (vacated)

High School Student made fake  
MySpace profile for principal
Included photo from school website
Other students created similar and 
more offensive profiles 
Students only accessed off campus
Student suspended for 10 days; 
placed in alt. sch, banned from 
extracurriculars, no commencement

Layshock v. Hermitage Sch. Dist
593 F.3d 249 (3rd Cir. 2010) (vacated)

Third Circuit
•No nexus under Tinker
•No evidence of disruption 
•School Didn’t Meet Fraser standard– no 
relationship between expression and 
school 

J.S. and Layshock Inconsistent

Third Circuit granted en banc rehearing
Oral Argument June 3, 2010
Decision issued June 13, 2011
The Bottom Line? Schools lost both cases
• J.S. v. Blue Mountain Sch. Dist., 650 F.3d 915 
(3d Cir. 2011) (en banc), cert. denied 132 S.Ct. 
1097 (2012)
• Layshock v. Hermitage Sch. Dist., 650 F.3d 205 
(3d Cir. 2011) (en banc), cert. denied sub nom 
132 S.Ct. 1097 (2012)
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J.S. and Layshock
(3rd Cir. 2011) (en banc)

Key legal points
School can’t punish off-campus 
speech because it is vulgar, 
inappropriate or even criminal
School can only punish off-campus 
speech that is substantially 
disruptive

What About the Staff?

“We recognize that vulgar and 
offensive speech such as that 
employed in this case – even made in 
jest – could damage the careers of 
teachers and administrators and we 
conclude only that the punitive action 
taken by the school district violated 
the First Amendment free speech 
rights of JS.”
i.e. “We don’t care”

Kowalski v. Berkeley Schs 
652 F.3d 565 (4th Cir. 2011)

cert. denied 132 S. Ct. 1095 (2012)

Facebook page: Students Against 
Shay’s Herpes (SASH) 
Student received
•10-day suspension from school 
•90-day “social suspension”
Sued claiming violations of First 
Amendment
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Kowalski v. Berkeley Schs 
652 F.3d 565 (4th Cir. 2011)

cert. denied 132 S. Ct. 1095 (2012)

Court:
• Tinker standard (material and substantial 
disruption) 

• “Kowalski indeed pushed her computer's keys in 
her home, but she knew that the electronic 
response would be, as it in fact was, published 
beyond her home and could reasonably be 
expected to reach the school or impact the school 
environment. She also knew that the dialogue 
would and did take place among Musselman High 
School students whom she invited to join the 
"S.A.S.H." group and that the fallout from her 
conduct and the speech within the group would be 
felt in the school itself. 

Bell v. Itawamba County Sch.,
799 F.3d 379 (5th Cir 2015) (en banc) 

petition for cert. filed

Student made offensive rap recording
• “betta watch your back/Ima serve this n***a 
like I serve the junkies with some crack 
• “Run up on T-Bizzle/ I’m going to hit you with 
my rueger
• You f***ing with the wrong one/going to get 
a pistol down your mouth
• “middle fingers up if you want to cap that 
n***a

Posted to Facebook, YouTube
• 2,000 hits

Bell v. Itawamba County Sch., 
799 F.3d 379 (5th Cir 2015) (en banc) 

petition for cert. filed

Principal heard recording (on a student’s 
phone)
Student who made recording disciplined:

• 7 day suspension
• Assigned to the alternative school for the 
remainder of the quarter

• No school activities
School’s evidence of disruption

• Students congregating in gym
• Coaches uncomfortable with female students
• Coach made team stay until he left parking lot at 
night
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Bell v. Itawamba County Sch., 
799 F.3d 379 (5th Cir 2015) (en banc) 

petition for cert. filed

Court :
• Social media access via phones means all comments 
about school have potential to affect school

• “paramount need for school officials to be able to 
react quickly and efficiently to protect students and 
faculty from threats, intimidation and harassment 
intentionally directed at the school community”

• “It . . . goes without saying that threating, 
harassing, and intimidating a teacher impedes, if not 
destroys the ability to teach . . . Moreover it can 
even cause a teacher to leave that profession.  In 
sum, it disrupts, if not destroys the very mission for 
which schools exist – to educate.”

Township High School Dist. 214, 
54 IDELR 107 (Ill SEA 2010)

Student w/ SLD, ADHD & bipolar disorder out 
on a 45 day IAES; sent Facebook message to 
peer
• Student: “When I come back to school, I’m 
going to look for u and kill u”
• Victim: “dude you keep saying that sh*t u 
aren’t’ coming back to school”
• Victim: IM’d asking student “Why did u say that 
on Facebook”
• Phone call
−Student reports he said: “I don’t know, I’m sorry.”
−Victim reports student said: “I should have beat you’re a**”

• Victim reported to administration 

Township High School Dist. 214, 
54 IDELR 107 (Ill SEA 2010)

School contacted law enforcement
School proposed expulsion

• Family refused to have any contact with the district 
based on advice of criminal defense attorney

School proceeded to expulsion; parents filed d.p.
Parents: this impulsive act was caused by ADHD
School: 6 weeks since student saw victim; this 
was planned
IHO: District witnesses all testified student had 
difficulty planning; couldn’t’ have planned here. 
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Greenville (SC) County Sch. Dist,
56 IDELR 145 (OCR 2010)

Student made multiple threating posts on 
Facebook related to bringing gun to school
•Was not verified as disabled at time of the 
threat
•Was subsequently evaluated and determined to 
be eligible 

Principal’s response to threat
• Contacted law enforcement
• Recommended for expulsion
• After MDR, was assigned to alternative school

Parent complained to OCR alleging 
discrimination in imposing harsher discipline

Greenville (SC) County Sch. Dist,
56 IDELR 145 (OCR 2010)

OCR
•Four other students made Facebook 
threats and were suspended for 1-2 days 
rather than expelled
•Disabled student’s threat specifically 
referenced a gun and threatened harm to 
entire student body
•Disparate treatment not based on 
disability 

Other Interesting Student 
Cases

 Esquivel v. Doe, No. 2014-02143 (269th TX Judicial District, 
Nov. 12 2014) (Court approving $40,000 settlement in favor of 
student depicted on Instagram page purporting to list high 
school “Hoes”) 
 Fulmer v. Swidler 757 A.2d412 (Pa. Commw. Ct. July 14, 2000) 

($500,000 jury award in favor of teacher depicted as Hitler and 
decapitated on website created by 8th grade student)
Wisniewski v. Weedsport Cent. Sch. Dist., 494 F.3d 34 (2nd Cir. 

2007) (Instant message saying “kill [teacher name]”, and 
depicting blood and gun emojis was disruptive under Tinker)
 Doninger v. Niehoff, 527 F.3d 41 (2nd Cir. 2008) (affirming 

exclusion from student counsel after student called 
administrators “douchebags” on Facebook)
 Chaney v. Fayette Cty. 977 F. Supp. 2d 1308 (ND Ga. 2013) 

(student unsuccessful in claiming invasion of privacy after staff 
member displayed student’s Facebook page to community 
without student’s permission)
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Other Interesting Student 
Cases

 Rosario v. Clark County Sch. Dist. 2013 U.S. Dist. LEXIS 58911 (D. 
Nev. April 23, 2013) (Tweets about basketball coach were “obscene” 
and therefore not protected by First Amendment)
 Sagehorn v. Ind. Sch. Dist. No. 728, 2015 U.S. Dist. LEXIS 105974
 (D. MN Aug. 11, 2015) (school failed to provide material and 

substantial disruption caused by student who responded to school's 
“rumors’ Twitter feed)
 Jackson v. Ladner, 2015 U.S. App. LEXIS 16584 (5th Cir. 2015) (school 

could punish cheerleader who posted about teammate on Facebook 
because post caused disruption on the cheer squad)
 Tamalpais Union High School District, 115 LRP 39394 (SEA CA 2015) 

(ALJ rejected parent’s claim that student’s inappropriate comments to 
female peer on Facebook evidenced that school had failed to teach 
appropriate social skills.  School provided extensive social skills training 
and student knew the appropriate skill to employ but lacked emotional 
regulation to do so.)

Takeaways Related to Student 
Social Media Use

Threats are more punishable than mean 
comments (but remember bullying issues)
Effects on staff are questionable for disruption
School must show

• “material and substantial disruption”
• of the educational process

Document, document, document (screenshots)
We need to aggressively teach digital citizenship 
(if not for FAPE, for moral and ethical reasons)
Special ed. students particularly vulnerable to 
misuse of social media

Questions?
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