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The Plan for Today

 Recent Issues with NPERS
 Leave Scenarios
 Subpoenas 
 Obamacare, FLSA and other recurring 

stuff



Let’s consider a couple of 
Troubled Employees



Retirement Issues



Retirement Issues

 Employment dates in contracts
 Termination date
 Extended Contracts



NPERS Issues

• Mike Riley has been your 
school’s principal for 3 years, 
but he had 30 years of service 
at a smaller school before you. 

• His administrative contract 
states “Principal will begin 
work on or about August 1, 
2017 and will work 210 days.” 

• After a rocky start to the 
2017-18 school year, Mike is 
exploring his retirement 
options.

Does Mike’s contract pose any 
NPERS problems?





Contract Issues

 ”Every contract of employment with a school 
employee shall specify (1) the contractual 
period of employment, including the starting 
and ending dates of the contract, and (2) 
that it is subject to the provisions of the 
School Employees Retirement Act.” Neb. Rev. 
Stat. 79-962

 This has become a huge enforcement issue 
for NPERS



Contract Issues

 E.g. “The Principal shall be employed for a 
period of 1 year beginning on July 1, 20__, 
and expiring on June 30, 20__.  References 
to “contract year” shall mean the period from 
July 1st through June 30th and shall consist 
of all days except Saturdays and Sundays 
and any holidays or leave days listed in 
Section 10.” 

 Lots of variation on administrative contracts 
since Roseland – still need an end date, no 
matter how you deal with vacation leave 
issue



Retirement Date

• Mike approaches 
Superintendent Eichorst and 
asks about completing his duty 
days early.  In the past, Mike 
has worked out his contract 
days in June or early July

• Superintendent Eichorst tells 
Mike that as long as he gets 
his 210 days in, he can begin 
his retirement June 1. 

• Mike works his 201 days, and 
keeps scrupulous records of 
his duty days.

What is Mike’s retirement 
date for NPERS purposes?





Neb. Rev. Stat. 79-902(44)



Termination Date

 NPERS considers the date in the contract as 
key for determining retirement eligibility, 
not the last physical day worked or the day 
the employee turned in his/her keys

 NPERS reviews prior contracts and past 
practices for discrepancies (increased 
emphasis here)

 This issue is slowing down distributions



Recordkeeping 

 Employers may choose to accommodate 
flexible dates – but that does not bind 
NPERS

 If a school were to want to support an 
employee’s earlier termination date, it 
needs:

• Unusual circumstances
• Scrupulous records
• A really good lawyer ;-) 



Extended Contracts

• After Mike applies for 
retirement benefits, NPERS calls 
the school and asks about his 
extended contract.  The school 
had forgotten that Mike was the 
weight room supervisor in the 
summer.  

• The school sends in the wording 
for the extended contract which 
reads, “Principal will work 30 
extended days in the summer 
to serve as weight room 
supervisor”

Does Mike’s extended contract 
pose NPERS problems?





Extended Contracts

 Distinct from extra duty contracts (but 
NPERS doesn't always get that)

 Should have start date and end date
• E.g. “Employee shall provide an additional 10 
days of service beginning on May 15, 2017 
and concluding no later than June 30, 2017.

• *Note issues for employees with extended 
contracts in their retirement year.

• Should require employee to also log days and 
work performed.



Other Weird Retirement Issues

 Interim Superintendents – your board 
NEEDS to talk to a lawyer about 
retirement issues – DON’T JUST USE 
YOUR OLD CONTRACT

 Double dipping
 Temporary (replacement) employees
 Employees on paid leave (can pose 

retirement issues)





Employee Absences 



Legal Issues to Consider when 
an Employee is Absent

 Your Negotiated Agreement/Board Policies
 FMLA
 ADA/PDA
 Work Comp



Negotiated Agreement/Bd Policy

• Bob, your school’s new 
Special Education Director, 
wants to take a week off to 
recover from a traumatic 
weekend experience. 

• The 2017-18 school year is 
his first contract year.  

• During the time Bob wants to 
be gone, visitors from New 
Jersey are coming in to 
evaluate your special 
education program.

Do you have to give him the 
time off?  



Negotiated Agreement/Bd Policy

 Negotiated Agreement:
• “All certificated staff members will receive 5 
days of sick leave per year.”  

• There is no discussion of medical certification.





Negotiated Agreement/Bd Policy

 If you’ve given it to the employee, and 
they take it, that is not “abuse”

 This is the perfect time (negotiations 
season) to discuss this issue with your 
board

 Also consider:
• Roseland implications (watch out for “PTO”)
• “Dock days” (also known as MORE DAMN 
LEAVE DAYS)

• Sick Leave Banks and Donated Days
• Classified staff issues here as well



FMLA

• Bob takes the time off and 
has now burned all his sick 
leave. 

• He is still experiencing 
flashbacks and night terrors.

• He requests 10 more days off 
to recover.

Do you have to give him the 
time off?  





Back to Dock Days for Just a Minute…

 Let’s say THIS is your negotiated agreement:



FMLA:  Overview and Recap

 Provides up to 12 weeks of unpaid job 
protected leave for eligible employees

• 26 weeks for service members
–Including veterans

 Leave can be taken in blocks or 
intermittently



FMLA:  Determining When an 
Employee’s Absence Is Covered

 Eligible employers
• Private sector employers with 50 or more 
employees

• Public Agencies
• Public and private elementary and secondary 
schools

 Eligible employees
• 12 months of employment
• 1,250 hours of work in 12 months preceding 
the start of leave

• Must work at site with 50 or more employees 
within 75 miles



12-Month Period

 Method determined by employer
 Calendar year
 Any fixed 12-month leave year
 A 12-month period measured forward 
 A rolling 12-month period measured 

backward



Sorry, Bob

#notsorry



FMLA, part 2

• Mike is in his third year as your 
high school principal.  

• He reports that he has started 
suffering from stress-induced 
migraines and PTSD.

• Mike asks to be absent from work 
every Monday morning because 
weekends trigger flashbacks and 
emotional trauma.

Do you have to grant Mike’s 
request?





Serious Health Condition

 Illness, injury, impairment or physical or 
mental condition that involves:

• In-patient care;
• Continuing treatment by health care provider 

–incapacity requiring absence of more than 3 
consecutive calendar days OR

–a period of incapacity relating to 2 or more 
treatments by health care provider;

• A period of incapacity due to pregnancy or for 
prenatal care;



What Is a Chronic Serious 
Health Condition?

 Requires periodic visits for treatment by 
a health care provider

 Continues over an extended period
 May cause episodic rather than 

continuing period of incapacity



"Needed to Care For"

 A spouse, child, stepchild or parent with 
a serious health condition

• Includes physical and psychological care
• Applicable when family member is unable to 
care for basic medical, hygienic or nutritional 
needs or for safety reasons

• Can even include providing psychological 
comfort and reassurance that would be 
beneficial when receiving in-patient or home 
care



So how should you deal with 
Mike?

 Mike is probably eligible for 
FMLA leave 



Deliver the Appropriate 
Certification Form 

 Employee’s Serious Health Condition (WH-380-E)
 Family Member’s Serious Health Condition (WH-

380-F)
 Qualifying Exigency for Military Family Leave (WH-

384)
 Serious Injury or Illness of Current Servicemember

(WH-385)
 Serious Injury or Illness of a Veteran for Military 

Caregiver Leave (WH-385-V)
 May not request certification for leave to bond 

with newborn, adopted, or fostered child
 Include Written Job Description (preferred) with 

Certification OR list essential functions

https://www.dol.gov/whd/forms/WH-380-E.pdf
https://www.dol.gov/whd/forms/WH-380-F.pdf
https://www.dol.gov/whd/forms/WH-384.pdf
https://www.dol.gov/whd/forms/WH-385.pdf
https://www.dol.gov/whd/forms/wh385V.pdf


Complete and Deliver Designation 
Notice

 Complete and deliver Form WH-382
 Provide within 5 business days “absent 

extenuating circumstances”
Must include:
 Notice if employee is required to “substitute” 

paid leave for unpaid leave (i.e. make 
employee burn both at the same time)

 Notice of fitness-for-duty certification upon 
return to work

 Notice of amount of leave counted against 
FMLA leave

https://www.dol.gov/whd/forms/WH-382.pdf


Deliver Notice of Eligibility and 
Rights & Responsibilities

 Oral or written notice to employee allowed, but 
we STRONGLY encourage written notice using 
Form WH-381 from DOL Website

 Must provide within 5 business days of initial 
request for leave or when employer acquires 
knowledge of FMLA-qualifying reason

• What if you don’t???
 Advise of eligibility status
 If not eligible, must state reason why
 Include a copy of your FMLA Policy

https://www.dol.gov/whd/forms/WH-381.pdf
https://www.dol.gov/whd/fmla/2013rule/militaryForms.htm


Substitution of Paid Leave

 “Substitution” means paid leave provided 
by the employer runs concurrently with 
unpaid FMLA leave and normal terms and 
conditions of paid leave policy apply

 Employees may choose, or employers 
may require, the substitution of accrued 
paid leave for unpaid FMLA leave 

 Employee remains entitled to unpaid 
FMLA if procedural requirements for 
employer’s paid leave are not met



Increments of Intermittent Leave

 School must account for the leave using an 
increment no greater than the shortest 
period of time that school uses to account 
for use of other forms of leave provided 
that it is not greater than one hour and 
provided further that an employee's FMLA 
leave entitlement may not be reduced by 
more than the amount of leave actually 
taken. 

• Example: PTO/Vacation increments are 1 hour, 
and sick leave increments are ½ hour.  FMLA 
leave increment must by ½ hour.

• Example:  Minimum increment for PTO, sick, and 
vacation is half day (4 hours).  Maximum FMLA 
increment is 1 hour.



#IRONY:
Lawyers Teaching Business Officials How 

to Count to 12

 IF leave is continuous, 12 workweeks, 
not 60 days

• Holidays, snow days, count as a week
• UNLESS operations cease (e.g. Christmas 
break)

 If leave is intermittent, reduce down to 
days or hours

• Holidays do not count against FMLA leave 
entitlement

• Employee gets credit for regularly-worked 
overtime 



ADA

• Mike’s migraines intensify as the 
school year progresses.

• He requires an extended leave 
and burns through all his sick and 
FMLA leave by December 1. 

• Mike’s doctor believes that with 
two more months off, he will 
move past the most stressful 
parts of the year and be able to 
return to regular attendance.

Do you have to grant Mike’s 
request?



ADA Keys to Remember

 “Disability” is “a physical or mental impairment which 
substantially limits a major life activity”

 “Major life activity”: manual tasks, walking, standing, 
thinking, concentrating, working, bodily systems
• Cancer
• Diabetes
• Chronic back problems 
• Mental illness

 Must make “reasonable accommodations”



ADAAA Keys to Remember

 Interactive Process
 Additional unpaid leave as 

reasonable accommodation 



(Have we mentioned dock days?)



Williams v. AT&T Mobility Servs. LLC
847 F.3d 384 (6th Cir. 2017)

 Williams was a call center employee with 
depression and anxiety

 Attendance policy/requirement – point 
system

 Received written warnings from 2007-2014
 Used FMLA and STD for most of 2013
 Worked sporadically between Jan.-April 9, 

2014
• Requested flexible start time and additional breaks
• Denied – failed to provide medical documentation



Williams v. AT&T Mobility Servs. LLC
847 F.3d 384 (6th Cir. 2017)

 Requested FMLA, STD, and leave as 
accommodation to cover absences after 
Feb. 4

• FMLA denied – not eligible
• STD – granted from April 10 – May 27
• Additional leave denied – insufficient medical 
doc.

• June 10 deadline to return to work, extended 
to June 30

 Employment terminated July 3
 Sued claiming ADA violations



Williams v. AT&T Mobility Servs. LLC
847 F.3d 384 (6th Cir. 2017)

 Regular attendance might not be an 
essential function of every job, but 
exceptions are rare

 Regular attendance is essential function of 
this job

 Would not have been qualified even with 
requested accommodations

 Request for additional leave was 
unreasonable

• “This court has held that additional leave is an 
objectively unreasonable accommodation where 
an employee has already received significant 
amounts of leave and has demonstrated ‘no clear 
prospects for recovery.’”



Williams v. AT&T Mobility Servs. LLC
847 F.3d 384 (6th Cir. 2017)

 Projected return dates from Williams and 
doctors were pushed back, and final 
return date was only an estimate 

 No retaliation – fired for excessive 
absences, not requests for leave

 Process



EEOC v. Illinois Action for Children
(Filed 8/28/17)

 Employee requested leave from June 
through November due to breast cancer 
surgery and follow up treatment

 IAFC granted leave through Sept. 30th; 
refused additional leave

 Terminated employee on October 19th
 Over 6 months later, IAFC rehired 

employee
 EEOC filed suit over refusal to grant 

additional leave as reasonable 
accommodation under ADA



So how should you deal with 
Mike?

 Whether an extended 
absence is a reasonable 
accommodation is going to 
depend on your school’s past 
practices.

 Bring the attorney in sooner 
rather than later here.



Nebraska Statutes Complicate 
this….. 

 79-824: “A certificated employee who has been 
hired to fulfill the duties of another certificated 
employee who is on leave of absence shall not 
accrue rights”

 79-838: “Any school board, upon written 
request, may grant a leave of absence to a 
permanent certificated employee for such 
reasons as the school board deems 
appropriate, including, but not limited to . . . 
because of physical disability or sickness or as 
otherwise required by law, subject to such 
rules and regulations governing leaves of 
absence as may be adopted by the school 
board….”



Pregnancy 

• Mike reports to you that 
he’s pregnant! 
• (Let’s face it, Mike needs a miracle 

right now….)
• Just go with it



Pregnant Teachers and FMLA 

 Summer break doesn’t count against FMLA leave 
entitlement

• So a teacher who has her baby July 1 will get 12 weeks of 
leave beginning on the first day of school

 Follow same procedure as other FMLA leaves
 If married to another FMLA eligible employee, 

employees limited to a combined 12 weeks
 However, weeks of bed rest will be in addition to 12 

combined weeks, because it is for the serious health 
condition of the mother

 Employee is not entitled to intermittent leave after 
healthy birth (unless employer agrees to it)

• May qualify for intermittent leave if complications



PDA Keys to Remember

 Prohibits discrimination "on the basis of pregnancy, 
childbirth, or related medical conditions." 

 Pregnancy must be treated like other short term disabilities 
 May not have a rule that prohibits an employee from 

returning to work for a predetermined length of time after 
childbirth.

 Must hold job open for same length of time jobs are held 
open for employees on sick or disability leave.

 Can’t have a “maternity leave” policy that is less generous 
that other types of leave



Work Comp

• Mike’s migraines have not 
improved

• It turns out the doctors 
connected Mike’s migraines to 
Bob Diaco’s failure to help 
facilitate IEP meetings, in a 
defensible manner.  

• Mike files for and is granted work 
comp leave from the school’s 
insurance carrier.

• Mike asks for sick leave pay to 
make up the different between 
his work comp and full pay

Do you have to grant Mike’s 
request?



Work Comp and Other Leaves

 Workers’ compensation leave 
• may count against FMLA entitlement
• “topping off” allowed if state law permits

 What about the employee that is on work 
comp forever?????





Subpoenas



Subpoena for Records 

• You receive a subpoena 
from an attorney asking 
for a complete copy of Bob 
Diaco’s personnel file.

• You later discover that 
someone has filed a tort 
claim against Bob for 
teaching a special ed
student to hit people. (His 
defense?  I don’t teach 
anyone to hit!)



Subpoena for Testimony 

• Later Bob’s attorney 
subpoenas Mike Riley to testify 
in Bob’s defense because Mike 
Riley no longer voluntarily 
supports him. 

Does Mike have to testify?





Responding to Subpoenas 

 Never ignore a subpoena!
• Possible contempt - fines, arrest, and 
imprisonment

 Failure to Respond
• Sanctions
• Penalties or fines
• Contempt of court
• Jail



Responding to Subpoenas 

 Contact school’s attorney
 Response depends on:

• Is it valid?
• Who issued subpoena
• Type of subpoena
• Information or items requested

–Personnel records
–Student records
–Mental health/medical records



Responding to Subpoenas 

 Timing
• State Court

–Trial: Must be served personally or by registered 
or certified mail at least 6 days before trial

–Deposition: “Reasonable” notice
• Federal

–“Reasonable time for compliance” for deposition, 
hearing, or trial



Subpoenas and Personnel 
Records

 Teachers, administrators and FT 
employees have access

 “No other person except school officials 
while engaged in their professional duties 
shall be granted access to such file, and 
the contents thereof shall not be divulged 
in any manner to any unauthorized 
person.”  Section 79-8,109



Subpoenas and Personnel 
Records

Fischer v. Erickson, Antelope County District 
Court, Case No. CI04-14
 “In reviewing the complaint and 

praecipe this Court finds nothing that 
would entitle the plaintiffs to overcome 
that privilege in obtaining the personnel 
files of Mr. Erickson.”

 Personnel file is privileged
 Court refused to order disclosure 



Subpoenas and Personnel 
Records

Burke v. Burke, Gosper County District 
Court, CI02-1
 “The court examined Neb. Rev. Stat. §

79-8,109 and finds such section does 
not preclude the court from issuing the 
order sought by [the husband].”

 Court ordered in-camera review
 Personnel file, if released to husband, 

subject to protective order



Subpoenas and Student Records

 FERPA exception:  If the information is 
furnished in compliance with judicial 
order or in response to any lawfully 
issued subpoena IF the parents and 
students are notified of the order or 
subpoena in advance of the school’s 
compliance.

 Directory info may be released w/ or w/o 
a subpoena if parents have not opted out



Subpoenas and Student Records

 Options
• Come to agreement with requestor to comply 
with applicable law (i.e. written consent)

• Move to quash the subpoena
• Seek protective order
• Notify parent or student in advance of 
compliance and allow them to take action



Witness Subpoena Tips

 Stay out of it if at all possible!  
 Don’t speak to attorneys voluntarily 

before talking to your/school’s attorney
 Refuse the service of subpoena during 

working hours
 Demand your fees
 Notify the administration



Subpoena Tips

 Contact school attorney upon receipt
• Talk to attorney
• Seek Motion to Quash
• Advise you on what to expect
• Provide “tips for testifying”

 Include discussion about subpoenas in 
yearly trainings with staff

 Work with attorney to develop form letter 
responses



Subpoena Tips

 Notify employee if receive subpoena for 
personnel records

 Follow Court’s Orders
 Always give notice to parent or student 

before complying with subpoena for 
student records





Pay Dock



Pay Dock

• Bob’s trial is set for the Friday 
after Thanksgiving. Mike 
testifies in the morning and is 
done by noon.  

• Instead of returning to school, 
he goes Black Friday shopping. 

• Superintendent Eichorst
doesn’t see what is so special 
about Black Friday and wants 
to dock Mike’s pay for that 
afternoon.  

Can the school dock Mike for 
half a day’s pay?





Part-day Deductions Endanger 
FLSA Exemption 

 To be exempt an employee must
• Be paid a minimum amount 
• Be paid on a salary basis
• Perform specific job duties



The FLSA’s Salary Basis

 No reduction in pay for variations in 
quality or quantity of work

• Can reduce paid sick or personal leave time
 Pay of full salary for any week in which 

any work performed, regardless of 
number of days or hours worked

• Don’t have to pay for any week in which no 
work performed



Permitted Deductions

 Absence for one or more full day for 
personal reasons other than sickness or 
disability

 Absence for one or more full days for 
sickness or disability if employee is 
covered under sick leave policy

 Offset equal to amount received for jury 
fees, witness fees, or military pay





Other Issues

 Obamacare: still holding steady
• Remember must make annual offer
• Affordability minimum increases
• Reporting requirements unchanged 

 FLSA: lawsuit still on file, changes 
abandoned 

 Food procurement 
 Preparing for negotiations 
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