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Least Restrictive Environment 
(LRE)

Special education students must be placed in 
the least restrictive environment. 
Determined by IEP team.
Restrictions are permitted to meet:

• Disabled child's needs.

• Needs of child's peers.*

No entitlement to regular school day or week.
Restrictive placement is not discipline.

I.L. v. Knox County Bd. of Ed. 
70 IDELR 71 (D. Tenn. 2017), aff’d 72 IDELR 113 

(6th Cir. 2018)

11 year old student with Down Syndrome
• Parents had history of enrolling student in 
schools, then withdrawing after the districts 
intended to provide more accommodations 
then the parent wanted

IEP called for 20 minutes of daily services
Student not demonstrating progress
• Behavioral issues
• Lack of educational progress
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I.L. v. Knox County Bd. of Ed. 
70 IDELR 71 (D. Tenn. 2017), aff’d 72 IDELR 113 

(6th Cir. 2018)

District sought to amend IEP, but could 
not agree with parent regarding services
• Parent insisted 20 minutes of services 
sufficient

IEP Team created an IEP calling for 4 
hours of services

I.L. v. Knox County Bd. of Ed. 
70 IDELR 71 (D. Tenn. 2017), aff’d 72 IDELR 113 

(6th Cir. 2018)

Parent filed complaint, arguing that 
proposed 4 hours of services was not LRE
H.O.: District proposed LRE; appropriate 
given needs
• Parent appealed this decision

I.L. v. Knox County Bd. of Ed. 
70 IDELR 71 (D. Tenn. 2017), aff’d 72 IDELR 113 

(6th Cir. 2018)

Court: District not required to try every 
accommodation short of placement 
change
•District provided “an extraordinary number of 
supports and accommodations.”
• Student required more than 20 minutes of 
services to make progress
−Necessary services incompatible with gen. ed. classroom
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Options for Dealing with Violent 
and Disruptive Students

Leave in Regular Ed Classroom
• Behavior Intervention Plan
• Functional Behavioral Analysis

Traditional Discipline 
• Suspend or Expel
• Manifestation

Restrictive Placement 
Other issues

• Weapons
• Bus

Options for Dealing with Violent 
and Disruptive Students

Leave in Regular Ed Classroom
• Behavior Intervention Plan
• Functional Behavioral Analysis

Traditional Discipline 
• Suspend or Expel
• Manifestation

Restrictive Placement 
Other issues

• Weapons
• Bus

First Option: Leave in the 
Classroom with Supports
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Positive Behavioral Interventions 
34 CFR 300.320(a)(2)(i)/Rule 51 007.07B3

“In the case of a child whose behavior impedes 
his or her learning or that of others, the IEP 
team shall consider the use of positive 
behavioral interventions, and supports and other 
strategies to address that behavior.”
NOTE: Reciting this standard is not a BIP.
That is NOT just a statement that 

• This kid will follow the Rules
• You will use school-wide PIBS
• You will call the cops or the parents if the kid acts up 

What is a BIP?

The disciplinary section of IDEA is the 
only place that uses the term “behavioral 
intervention plan”
Even there, the term is not defined

Behavior Intervention Plan (BIP)

BIP is required if removing the child from 
his placement for discipline.
• Receive, as appropriate, a functional 
behavioral assessment, behavior intervention 
services, and modifications that are designed 
to address the behavior violation so that it 
does not recur. 
•Doesn't have to be a free-standing BIP (but it 
can be).
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BIP Required?

“For a child with a disability whose behavior 
impedes his or her learning or that of others 
and for whom the IEP team has decided that 
a BIP is appropriate, or for a child with a 
disability whose violation of the code of 
student conduct is a manifestation of the 
child’s disability, the IEP team “must” include 
a BIP in the child’s IEP to address the 
behavioral needs of the child”

Questions and Answers on Discipline Procedures, 
Question E-2, 52 IDELR 231 (OSERS 2009)

Behavior Intervention Plan (BIP)

BIP is required if removing the child from 
his placement for discipline.
•Receive, as appropriate, a functional 
behavioral assessment, behavior 
intervention services, and modifications 
that are designed to address the behavior 
violation so that it does not recur. 
•Doesn't have to be a free-standing BIP 
(but it can be).

BIP Cases
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BIP Not Required

Overton (NE) Pub. Sch. Dist.,
112 LRP 7488 (OCR 11/23/11) 

Parent concerned that daughter was 
inattentive.
School tested; student didn't verify.
School determined that inattention was 
not adversely affecting her academics, 
and thus, she was ineligible for special 
education and related services under the 
IDEA at that time.

Overton (NE) Pub. Sch. Dist.,
112 LRP 7488 (OCR 11/23/11) 

Following school year, school verified OHI.
Teachers provided:

• Flip sheets to assist in organization.
• Communication notebook
• Sensory breaks in the form of time to work in the 
hall.

• Shortened assignments.
• Preferential seating.
• Sticker chart.
• Para-assistance planner.
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Overton (NE) Pub. Sch. Dist.,
112 LRP 7488 (OCR 11/23/11) 

Parent filed complaint alleging failure to 
provide BIP.
Special education teacher believed 
implementing the IEP functioned as a BIP.
Classroom teacher working on 
inattention.
Special education teacher working on 
social interactions.

Overton (NE) Pub. Sch. Dist.,
112 LRP 7488 (OCR 11/23/11) 

OCR:
• There is no requirement that the district 
provide a BIP.
•District's actions in addressing behaviors were 
taken as part of the IEP process.
•Decision to provide accommodations rather 
than BIP was an educational determination.
• Student not denied FAPE by failure to provide 
BIP.

J.W. v. Johnson County Unif., 
58 IDELR 124 (D. Kan. 2012)

Student with autism had increasing self-
injurious behavior and “rage incidents” 
Sued claiming that IEP failed to provide 
educational benefit because it did not 
prevent his behaviors from substantially 
interfering with his learning.
Court: this is not the standard by which a 
court evaluates compliance with the IDEA
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J.W. v. Johnson County Unif., 
58 IDELR 124 (D. Kan. 2012)

Court: 
• “The IDEA does not require a school district to 
eliminate interfering behaviors. It requires 
only that the school district ‘consider the use’ 
of positive behavioral interventions and 
supports to address the behavior.” 
• The evidentiary record supported that the 
school met this responsibility by having a 
behavioral component to the IEP.

BIP Required or Inadequate

District of Columbia Pub. Sch.
68 IDELR 83 (SEA D.C. 2016)

Student with Multiple Disabilities, including ED and 
OHI, and behavioral issues that have worsened over 
time
• Has had multiple FBAs and BIPs
• FBAs consistently cite student’s rage, anger, impulsivity, and 

inability to regulate emotions
• BIPs target that behavior and provide that student should not 

be confronted, but de-escalated and removed from the 
situation

Behavioral issues led the District to suspend the 
student
• MDR found that the behavior was a manifestation of his 

disability
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District of Columbia Pub. Sch.
68 IDELR 83 (SEA D.C. 2016)

Relying on the fact that it created a new BIP just 
prior to the incident in question in relation to similar 
behavior, District did not review the BIP or 
implement any changes
Eventually, student withdrew from District and 
Parent filed complaint
• Alleged that District denied FAPE by failing to implement, 

develop, review, or modify a BIP after the MDR found 
behavior was manifestation of Disability

H.O.: There is no exception to the requirement to 
review or implement BIP, even if new one just made
• More than a technical violation, as the student had a serious 

behavioral outburst just days later that led to his removal

Pennsbury Sch. Dist. v. C.E.,
59 IDELR 13 (Pa. Commw. Ct. 2012) 

Student with SLD and severe attentional 
difficulties.
2nd-grade reevaluation; problems with 
inattention and distractibility seriously 
impacted his ability to learn.
3rd-grade IEP indicated that the 
student's behaviors did not impede his 
education.
Student struggled behaviorally and 
academically.

Pennsbury Sch. Dist. v. C.E.,
59 IDELR 13 (Pa. Commw. Ct. 2012) 

Mom placed student in private school and 
sued for tuition reimbursement.
School: No BIP, but interventions in place 
adequate to meet the student's 
behavioral needs.
• Preferential seating
• Repetition of instructions
• Pre-teaching
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Pennsbury Sch. Dist. v. C.E.,
59 IDELR 13 (Pa. Commw. Ct. 2012) 

Court: "Although these interventions and 
supports were already being used, the 
school district's supervisor of elementary 
special education admitted that, with 
respect to writing, [the student] 'was not 
making meaningful progress.'"
Awarded tuition reimbursement and 
compensatory education.

Council Rock Sch. Dist. v. M.W.,
59 IDELR 132 (E.D. Pa. 2012) 

Student had 22Q Deletion syndrome.
• Characterized by multiple brain and physical 
atypicalities.
• Caused behavioral issues.

Began demonstrating new behaviors.
• Stealing to attract attention to himself.
•Hostility toward peers.
• Inappropriate interest in female student.

Parents privately placed and sued for 
reimbursement.

Council Rock Sch. Dist. v. M.W.,
59 IDELR 132 (E.D. Pa. 2012) 

Court:
• Teachers were aware of and concerned about 
the behavior when it surfaced.
•One teacher described the behavior as 
"worrisome" and urged parents to seek 
psychiatric help for the student.
• "Despite this, the IEP ... did not address these 
issues and there was no behavior 
management plan in place ... nor was one 
recommended by his teachers."
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Council Rock Sch. Dist. v. M.W.,
59 IDELR 132 (E.D. Pa. 2012) 

Failure to address behavioral needs 
resulted in denial of FAPE.
Tuition reimbursement, compensatory 
education, attorney's fees awarded.

Appoquinimink Sch. Dist.,
61 IDELR 178 (SEA DE 2013) 

8-year-old with ADHD and ODD.
Threatening and aggressive to staff, meltdowns 
when forced to perform non-favored tasks.
BIP:

• Started school day in separate room with para.
• Behavior chart and reward system.
• Student was removed to a quiet room with adult 
supervision when he became dangerous or disruptive.

Parents: filed state complaint arguing that 
seclusion in quiet room was disciplinary change 
in placement.

Appoquinimink Sch. Dist.,
61 IDELR 178 (SEA DE 2013) 

Education Department: not a change in 
placement.
• School implemented BIP with fidelity. 
• Removals helped the student manage his 
behavior during less structured activities, 
which in turn allowed him to spend more time 
with nondisabled peers.
• Student did not lose any educational 
opportunities as a result of the removals.
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Things I Suggest For BIPs

Don't forget this is a plan for "positive 
behavioral supports," not a code of conduct. 
Review possible menu of supports (e.g. 
Intervention Central, Autism Speaks).
Be leery of "schoolwide behavior" programs.
Time in ISS as accommodation (not change in 
placement).
Distinguish between seclusion and cool-down.

• "Refocus room."
• "Place of privacy."
• "Time out room." 

Things I Suggest For BIPs

CONSULT WITH SCHOOL PSYCH AND/OR 
LMHP
Review wording for summoning parents.
Day at home to regain emotional control 
as placement, not suspension.
Send the school psychologist to observe 
at home or in community.
Involvement of law enforcement.

Options for Dealing with Violent 
and Disruptive Students

Leave in Regular Ed Classroom
• Behavior Intervention Plan
• Functional Behavioral Analysis

Traditional Discipline 
• Suspend or Expel
• Manifestation

Restrictive Placement 
Other issues

• Weapons
• Bus
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Options for Dealing with Violent 
and Disruptive Students

Leave in Regular Ed Classroom
• Behavior Intervention Plan
• Functional Behavioral Analysis

Traditional Discipline
• Suspend or Expel
• Manifestation

Restrictive Placement 
Other issues

• Weapons
• Bus

Second Option: Traditional 
Discipline

34 CFR § 300.530(b)

"School personnel ... may remove a child 
with a disability who violates a code of 
student conduct from his or her current 
placement ... for not more than 10 
consecutive school days ... and for 
additional removals of not more than 10 
consecutive school days in that same 
school year for separate incidents of 
misconduct (as long as those removals do 
not constitute a change of placement 
under § 300.536)."
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"Change in placement"

Removals total more than 10 days* in the 
year.
Consider factors such as:
• Length of each removal.
• Total amount of time the child is removed.
• Proximity of the removals to one another.

Who Decides?

Whether or not short-term cumulative day 
removals are a “change of placement” is a 
judgment made by the school district.
The determination is final unless the parent 
challenges the decision through the IDEA 
due process procedures, and a hearing 
officer or court reaches a different 
conclusion.

See 34 CFR 300.536(b)

In re: Student with a Disability
115 LRP 14973 (Ohio SEA 2015). 

Student exhibited a number of behavioral 
issues
• Received 1 day ISS

Student involved in altercation with 
classmate
•Given a 10-day out of school suspension
• Transferred to another school in the district

Complainant: Discipline constituted a 
removal from placement requiring MDR
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In re: Student with a Disability
115 LRP 14973 (Ohio SEA 2015). 

H.O.: Not a removal
• Transfer was not a change of placement
−Placement not dependent upon location

• Depends on nature and provision of services
−IEP services provided in both buildings

• Student was not removed for more than 10 
days
−10 day OSS counted towards removal
−ISS did not count towards removal, as services were 

provided during ISS

Larimer County School District
115 LRP 36469 (Colo. SEA 2015)

Student with a Serious Emotional Disability 
began exhibiting troubling behaviors after 
transitioning to high school
• Fascinated by and identified with Columbine and 
other school shooters

• Exhibited self-harm and growled at peers
• Threatened teacher
−“It’ll be hard to call home when you’re disappeared and dead.”

• Violated Student Code and safety plan through 
searches and depictions of violence and weapons

Larimer County School District
115 LRP 36469 (Colo. SEA 2015)

In light of these behaviors, student was 
removed a total of 14 days
• 10/21/14 – 2 days for threatening teacher
• 11/11/14 – 5 days for violating safety plan
• 11/16/14 – 6 additional days of removal while 
district prepared to implement revised IEP 
services
• 12/17/14 – suspended for remainder of 
semester but services resumed after 1 day

MDR conducted 1/16/15
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Larimer County School District
115 LRP 36469 (Colo. SEA 2015). 

Complainant: District failed to conduct a 
timely MDR
H.O.: Student’s 10th day of removal came 
during the additional removal following the 
5-day suspension
• Failing to provide services during this period 
meant that it was a removal

• Time requirement for the MDR triggered on 
11/21/14, giving the district until 12/10/14 

• District failed to conduct timely MDR

Pattern of Removals 

Twinsburg (OH) City Sch. Dist.,
58 IDELR 231 (OCR 2011)

Student with unspecified disability has 504 plan.
Suspended from school for a total of 31 days.

• 10/20 - 1 day (disrupting class and violating dress 
code).

• 10/28 - 10 days (fighting).
• 11/15 - 1 day (insubordination, obscenities and 
threats).

• 12/2 - 2 days (failing to serve detentions).
• 1/19 - 1 day (horseplay on the bus and dress code). 
• 2/10 - 10 days out (insubordination, disrespect, 
repeated violations of school rules).

• 4/15 - 6 days (disrupting class, trying to fight peer). 
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Twinsburg (OH) City Sch. Dist.,
58 IDELR 231 (OCR 2011)

School: 
• Fighting not substantially similar to the student's 
other misconduct.

• Conduct not proximate in time, but occurred 
"throughout the school year."

 OCR:
• "Student's consecutive suspensions on October 20 
(one day OSS + 1/2 day ISS), November 15 (one 
day OSS), December 2 (two days OSS + one day 
ISS), January 19 (one day OSS + one day ISS), 
and February 10 (ten days OSS) amounted to a 
pattern of exclusions."

East Metro Integration Dist. 6067
110 LRP 34370 (SEA MN 2010)

16 year old LD student 
Suspended: 
• Four days for theft (October 29)
• Three days for theft (December 7)
• Eight days for weapon (December 21) 

Parents filed SEA complaint alleging this 
was a disciplinary change in placement 
triggering manifestation 

East Metro Integration Dist. 6067
110 LRP 34370 (SEA MN 2010)

Minnesota SEA:
• Stealing is different from weapon possession
• Student's most recent misconduct was not 
substantially similar to the behavior leading to 
his prior suspensions. 
• Therefore, there was no pattern of removal so 
days do not aggregate
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Services During Removals that are 
NOT a Change in Placement
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34 C.F.R. 300.530(d)(3)

“A public agency is only required to 
provide services during periods of removal 
to a child with a disability who has been 
removed from his or her current 
placement for ten (10) school days or less 
in that school year, if it provides services 
to a child without disabilities who is 
similarly removed.”

Who Decides?

School personnel, in consultation with at 
least one of the child’s teachers, [must] 
determine the extent to which services are 
needed, as provided in §300.101(a) 
[guarantee of a FAPE], so as to enable the 
child to continue to participate in the general 
education curriculum, although in another 
setting, and to progress toward meeting the 
goals set out in the child’s IEP.” 

See 34 CFR 300.530(d)(4).

Major Discipline
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Major Discipline

Removals for more than 10 days 
"Expulsion“
Removal for 45 days for special issues

Manifestation Determinations

Who
When
What to review
What questions to ask
• If yes
• If no

Manifestation: Who?

The MDR must be conducted by “the LEA, 
the parent, and relevant members of the 
child’s IEP Team (as determined by the 
parent and the LEA).” 34 CFR 
300.530(e)(1).
The campus disciplinarian can participate 
on the team. Danny K. v. Dep’t of Educ., 
State of Hawaii, 57 IDELR 185 (D. Hawaii 
2011).
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Manifestation: When?

“[W]ithin 10 school days of any decision 
to change the placement of a child with a 
disability because of a violation of a code 
of student conduct.” 34 CFR 
300.530(e)(1).
Before the disciplinary change of 
placement occurs.

Manifestation: What to Review?

The team must “review all relevant 
information in the student’s file, including 
the child’s IEP, [and] teacher 
observations”
“…and any relevant information provided 
by the parents. …” 

34 CFR 300.530(e)(1).

What Questions to Ask

“Was this misbehavior caused by the 
student's disability?"
Was conduct in question caused by or did 
it have a direct and substantial 
relationship to the child's disability?
Was the misconduct a direct result of the 
district's failure to implement the IEP?
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Bristol Township Sch. Dist. v. Z.B.
67 IDELR 9 (E.D. Pa. 2016)

Student with severe ADHD received services 
under the IDEA
Student got into an altercation with a school 
staff member wherein he allegedly twisted 
the staff member’s arm
District intended to impose a long-term 
suspension and conducted an MDR
School: Behavior was not a manifestation of 
student’s disability
• Noted that violence and aggression are not 
symptoms of ADHD

Bristol Township Sch. Dist. v. Z.B.
67 IDELR 9 (E.D. Pa. 2016)

Parents: Filed complaint, alleging MDR improperly 
found the behavior was not a manifestation.
School psych: The MDR team took a “global 
approach” and wasn’t “looking at what happened in 
the specific incident”.
Court: “This failure to consider the specific 
circumstances of the incident and the alleged 
conduct renders the manifestation determination 
deficient because it precluded any meaningful 
discussion of whether Z.B.'s behavior was a 
manifestation of his disability.”

In re Student with a Disability, 
62 IDELR 217 (SEA KS 2013)

15-year-old student with epilepsy.
• Additional diagnoses of mood disorder, depression, 
anxiety, and PTSD.

Brought three lighters, drug paraphernalia, 
and marijuana to school in her backpack.
School recommended expulsion. 
Parents: 

• Epilepsy impacted her "executive decision 
making." 

• Student said, “She did not know why she did this."
• District never talked about what was best for 
student.
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In re Student with a Disability, 
62 IDELR 217 (SEA KS 2013)

H.O.: Not a manifestation.
•Girl hid items in backpack – shows 
understanding of wrongdoing.
• Text messages taken from the girl's phone 
indicated that she "was interested in 
purchasing marijuana from the first day she 
began school," which demonstrated that her 
course of action appeared to be "thought out 
and planned."
• Emailed teacher after being caught, saying it 
was a "relief not to have to hide things 
anymore."

Manifestation Determination

If no:
• Child can be punished like a regular education 
student.
• Sort of …

If yes:
• Cannot punish.
•Must conduct FBA, implement BIP, OR review 
existing BIP.
•Must return to prior placement (unless 
agreement otherwise).
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The Answer is “No”

Misconduct NOT a Manifestation 

Must follow applicable state laws 
regarding student discipline 
Assign student to Interim Alternative 
Educational Setting
•Determined by IEP team
• Can be as same meeting as manifestation

Interim Alternative Educational 
Setting

Only necessary if:
•Not a manifestation.
•Over 10 days, but not a change in placement.
•Drugs, weapons, or serious bodily injury.

Must have followed applicable state laws 
regarding student discipline.
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Olu-Cole v. E.L. Haynes Pub. Charter 
Sch.

71 IDELR 194 (D.D.C. 2018)

17 year old student with ED
• Long history of violent and disruptive behavior
• Repeatedly punched classmate in the head 
causing seizure, significant bruising, memory 
loss, and concussion

MDR: Conduct was a manifestation of his 
disability
District: Removed student to IAES for 45 
days

Olu-Cole v. E.L. Haynes Pub. Charter 
Sch.

71 IDELR 194 (D.D.C. 2018)

45 days expired before a hearing officer 
could decide on the district’s proposed 
change of placement, which parents 
challenged
Parents: IDEA “stay-put” provision requires 
the student to return to school after 45 day 
IAES
School: student’s placement is 
inappropriate
• Keep in homebound IAES until new placement 
decided

Olu-Cole v. E.L. Haynes Pub. Charter 
Sch.

71 IDELR 194 (D.D.C. 2018)

Court: IDEA “stay-put” affords student 
presumptive right to return to placement
• This presumption can be overcome by a district 
if it prevails on the following factors:
−Parent’s likelihood of success on merits
−Irreparable harm to the student
−Potential injuries to other parties
−Public interest

• Student’s violent behavior caused the third and 
fourth factors to weigh heavily in district’s favor
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Fisher v. Friendship Charter Sch.,
58 IDELR 287 (D.D.C. 2012)

17-year-old with ADHD expelled for 
coming to school stoned
Services pre-expulsion: six hours a week 
of specialized instruction, 30 minutes a 
week of counseling, and inclusion in the 
regular classroom
Services post-expulsion: six hours a 
week of specialized instruction and 30 
minutes a week of counseling

Fisher v. Friendship Charter Sch.,
58 IDELR 287 (D.D.C. 2012)

Court:
•Denial of FAPE 
• Awarded reimbursement for private school 
placement until the student graduates
• “It can hardly be argued, and the defendant 
makes no effort, that the six hours of 
individualized instruction qualified as a FAPE 
that would allow R.G. to progress in the 
general education curriculum”

34 CFR 300.101(a)

“A free appropriate public education must 
be available to all children residing in the 
State between the ages of 3 and 21, 
inclusive, including children with 
disabilities who have been suspended or 
expelled from school, as provided for in §
300.530(d).”
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The Answer is “Yes”

Functional Behavioral Analysis (FBA)
34 CFR 300.530(f)

If student's conduct is a manifestation of the 
student's disability, the IEP team must:
• Conduct a functional behavioral assessment 
(provided the district had not conducted such 
assessment prior to the conduct at issue) and 
implement a behavioral intervention plan for the 
child.

• When a behavioral intervention plan already has 
been developed, review the plan and modify it as 
necessary to address the behavior.

• Return the child to the placement from which he 
was removed, unless the parent and district agree 
to a change in placement as part of the 
modification of the behavioral intervention plan.

Functional Behavioral Analysis 
(FBA)

Not required in every IEP. 
• Required if multi-disciplinary team conducts. 

Seeks to discover what triggers the 
student's behavior.
Document and retain all of the analytical 
efforts made by the team in this process 
because this is probably chronic behavior.
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Little Rock Sch. Dist.
69 IDELR 112 (SEA Ark. 2017)

Parent of a student with autism and 
anxiety requested the District conduct an 
FBA as a part of IEP Development
District declined to conduct FBA, and 
implemented an IEP with extensive 
behavioral supports and strategies
Parents filed complaint, alleging the 
District violated the IDEA by not 
conducting an FBA

Little Rock Sch. Dist.
69 IDELR 112 (SEA Ark. 2017)

H.O.: The district “responded to the 
Student's behavioral incidents with effective 
strategies and supports”
Noted that while the IDEA requires that a 
district utilize strategies to address 
disruptive behavior, those strategies are not 
required to be based on an FBA.
• “Except in connection with a school district taking 
specified disciplinary actions, the IDEA appears to 
leave it up to the professional judgment of the 
district whether or not to conduct such an 
assessment.”

Cobb County Sch. Dist. v. D.B.
66 IDELR 134 (N.D. Ga. 2015)

Kindergarten student with Autism and speech 
language impairment
Exhibited severe behavioral outbursts

• Pulled hair, bit, scratched, pinched, and head-butted 
himself and others. 

Parents requested an FBA, and the District 
agreed
Conducted an FBA that found the student’s 
behavior was an attempt to avoid academic 
demands
• FBA did not generate specific findings with regards to 
the student’s behavior patterns, motivations, or 
consequences
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Cobb County Sch. Dist. v. D.B.
66 IDELR 134 (N.D. Ga. 2015)

Parents filed a due process complaint 
challenging the sufficiency of the FBA
Court: District was not obligated to 
conduct the FBA
•However, when it undertakes one it must 
conduct it in a manner that meets IDEA 
standards

District’s FBA did not adequately develop 
information regarding student’s violent 
behaviors

Cobb County Sch. Dist. v. D.B.
66 IDELR 134 (N.D. Ga. 2015)

Court: IDEA requires that a district’s 
assessment tools and strategies must 
provide relevant information that directly 
assists persons in determining the 
educational needs of the child. 
• 34 C.F.R. § 300.304(c)(7).

The District’s FBA did not provide 
relevant information to assist in 
determining the student’s educational 
needs

Options for Dealing with Violent 
and Disruptive Students

Leave in Regular Ed Classroom
• Behavior Intervention Plan
• Functional Behavioral Analysis

Traditional Discipline 
• Suspend or Expel
• Manifestation

Restrictive Placement 
Other issues

• Weapons
• Bus
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Options for Dealing with Violent 
and Disruptive Students

Leave in Regular Ed Classroom
• Behavior Intervention Plan
• Functional Behavioral Analysis

Traditional Discipline
• Suspend or Expel
• Manifestation

Restrictive Placement 
Other issues

• Weapons
• Bus

Third Option: Change the 
Student’s Placement

Changing Placement is NOT 
Discipline
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Lancaster Co. Sch. Dist. 001,
110 LRP 51715 (SEA NE 09/10/10)

Student aggressive, autistic 3rd-grader.
As school year progressed, behavior 
deteriorated.
Student spent less time in general education 
classroom and more time in the calm-down 
room, away from general education peers.
Parents sued, asserting that this constituted 
a disciplinary removal that required the 
school to make a manifestation 
determination.

Lancaster Co. Sch. Dist. 001,
110 LRP 51715 (SEA NE 09/10/10)

H.O:
• School was not punishing bad behavior.
• "Clearly behavioral problems at school were caused 
by and had a direct and substantial relationship to 
autism ... However it is equally clear that [the 
student] was not disciplined for those behaviors, and 
that there was not a change in placement as 
described by [Section 16 of Rule 51]. 

• Time in "calm down room" was in IEP, therefore not 
a change in placement.

• Since not discipline, no requirement for 
manifestation.

Ogallala (NE) Pub. Sch., 
106 LRP 913 (SEA NE 12/15/05)

Student with Down syndrome transitioning 
from elementary to middle school.
Parents disagreed with program and 
methods.
Some sexualized misbehavior.

• Suspended for two days in September.
• Suspended for three days in October.
• Team determined that the misbehavior was a 
manifestation.

• Placed student in intensive social skills program.
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Ogallala (NE) Pub. Sch., 
106 LRP 913 (SEA NE 12/15/05)

Parents sued claiming that the social skills 
program was a punitive removal.
School argued it was serving educational needs.
H.O.: placement, not disciplinary.

• "A plan needed to be put in place to deal with that 
behavior before it seriously interfered with [the 
student's] educational progress. That plan was put into 
place, [the student's] behavior improved, [the student] 
met the required goals, and the Respondent returned 
[the student] to the regular education classroom."

Sabis Int’l Charter Sch.
118 LRP 21860 (SEA Mass. 2018)

18-year old student with emotional 
impairment
• Disability manifests “in behaviors that are 
provocative, aggressive, intimidating and highly 
sexualized causing significant harm”

Did not see progress despite increasingly 
intensive interventions
Expert evaluators uniformly recommended 
placement in a setting that can provide 
intensive, targeted services

Sabis Int’l Charter Sch.
118 LRP 21860 (SEA Mass. 2018)

School moved to change the student’s placement to 
a residential educational program
Parent: student has not engaged in any of the 
behaviors the schools complain of
• Victim of bullying, gossip, prejudice, unfair 
discipline and inappropriate IEPs

• Filed complaint alleging proposed placement not 
LRE

H.O.: no violation
• all other intensive and restrictive services have 
failed

• District’s detailed evaluation data bolstered 
argument it considered the LRE
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Oakland Unified School District
118 LRP 2954 (SEA Cal. 2018)

9-year old student with behavioral issues
•Destructive elopement, tantrums with 
aggressive behavior, mouthing non-food 
items, and pretending to be an animal

District implemented increasingly 
supportive and restrictive IEPs, but 
behavior persisted
•Despite a 1:1 behavioral aide, student was 
eloping from the classroom 80% of the time
• Engaging in dangerous behavior during 
elopement

Oakland Unified School District
118 LRP 2954 (SEA Cal. 2018)

District implemented IEP with placement in an 
intensive, hybrid school operated for children with 
behavioral challenges
Parent challenged placement, alleging it was not LRE

• Student should never be forced into a program or 
activity against will
−Should not even be kept from climbing 
dangerous heights if it is student’s wish

H.O.: given behavioral issues, student requires the 
proposed placement in order to access education and 
achieve progress
• Parent appealed
• Opinion upheld by ALJ

In re Sidney Public Schools, 
110 LRP 19430 (SEA Neb. 2010)

Student with Prader-Willi Syndrome
• Began disrupting classroom in 5th grade
• School moved through a number of placements
• At the end of 5th grade placed in homebound 
• School sent paraeducator and special ed teacher 
to library to meet with student
• Parent sued claiming violation of LRE
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In re Sidney Public Schools, 
110 LRP 19430 (SEA Neb. 2010)

Hearing Officer: 
• Reviewed placements provided by the school
• Reviewed interventions: “although these 
interventions were successful for one to two weeks, 
[the student’s] behaviors later returned at an even 
higher level”

• this segregation was necessary because [the 
student] was distracting other students and the 
ability of the teachers to teach.

• “The record shows that [the student ] made more 
educational progress during that placement than 
[the student] had made in any of the less restrictive 
previous placements”

Options for Dealing with Violent 
and Disruptive Students

Leave in Regular Ed Classroom
• Behavior Intervention Plan
• Functional Behavioral Analysis

Traditional Discipline 
• Suspend or Expel
• Manifestation

Restrictive Placement 
Other issues

• Weapons
• Bus

Options for Dealing with Violent 
and Disruptive Students

Leave in Regular Ed Classroom
• Behavior Intervention Plan
• Functional Behavioral Analysis

Traditional Discipline
• Suspend or Expel
• Manifestation

Restrictive Placement 
Other issues

• Weapons
• Bus
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Special Rules For Weapons, Drugs 
And Serious Bodily Injury 

34 CFR 300.530 (g)

May remove a student to IAES for 45 days 
(regardless of manifestation) if student:
• Carries or possesses a weapon to or at school, on 
school premises, or to or at a school function 
under the jurisdiction of a state or local 
educational agency.

• Knowingly possesses or uses illegal drugs or sells 
or solicits the sale of a controlled substance while 
at school, on school premises, or at a school 
function under the jurisdiction of a state or local 
educational agency.

• Has inflicted serious bodily injury upon another 
person while at school.

Los Angeles Unified Sch. Dist.
114 LRP 29102 (SEA Cal. 2014)

8th grade student was found at school with 
a semi-automatic handgun and fully loaded 
magazine
MDR team determined that the student’s 
behavior was a manifestation of his 
disability
Regardless, District argued the Gun Free 
Schools Act obligated it to expel the 
student
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Los Angeles Unified Sch. Dist.
114 LRP 29102 (SEA Cal. 2014)

Parents: filed complaint, arguing that the 
student’s expulsion was a violation of the 
IDEA
ALJ: the Gun Free School Act must be read 
and implemented in a manner consistent 
with the IDEA
• ”In Student's case, because his behavior . . . 
was determined . . . to be a manifestation of his 
disability, the most District was permitted to do 
under the IDEA was to change Student's 
placement to an interim alternative educational 
setting for 45 days."

Pittsburgh Sch. Dist.
115 LRP 17342 (SEA Pa. 2015)

Student with autism inadvertently brought 
a knife to school
• Suspended for two days

After the student’s parents objected to an 
initial determination to the contrary, the 
MDR team determined the conduct was 
caused or had a direct and substantial 
relationship to his disability
School moved to place the student in a 45-
day IAES

Pittsburgh Sch. Dist.
115 LRP 17342 (SEA Pa. 2015)

Parents: filed a complaint alleging that the 
IAES placement constituted a violation of 
the IDEA. 
• Argued punishment was too severe for honest 
mistake, noted student had no other discipline 
issues

H.O.: The section authorizing IAES for the 
possession of a weapon has no 
requirement of intent
• The provision regarding drugs, however, has an 
intent requirement
• Removal appropriate under law, regardless of 
whether it seems excessive
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California Montessori Project, 
56 IDELR 308 (SEA CA 2011)

8-year-old boy with ED.
Class cutting hearts out for Valentine's Day 
project. 
Student has history of behavioral outbursts.
Student became angry with peer.

• Menaced with scissors.
• Teacher intervened, student threw down scissors 
and began lunging at teacher, then chased other 
students.

• Eventually had to be physically restrained; student 
was repeatedly saying that Z had "lied on" him.

California Montessori Project, 
56 IDELR 308 (SEA CA 2011)

School removed student to an IAES on the 
grounds that he possessed a weapon.
Family challenged.
ALJ: Not a weapon. 

• However, an instrument or device qualifies as a 
"weapon" only if it is used for or capable of 
causing death or serious bodily injury. 

• Fiskars scissors did not meet that standard.
• "Even if [the student] had made contact with [his 
classmate's] body using [the scissors], the 
scissors were only capable of causing cuts or some 
physical pain."
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Serious Bodily Injury

Pocono Mountain Sch. Dist., 109 LRP 26432 (SEA 
PA 12/12/08). 
• "A broken nose does not fit within the [IDEA's] 
narrow definition of the infliction of 'serious bodily 
injury.'"

Bisbee Unified Sch. Dist. No. 2, 54 IDELR 39 
(SEA AZ 2010). 
• Swollen knee requiring cortisone injection not 
serious bodily injury.

In re: Student with a Disability, 54 IDELR 139 
(SEA KS 2010). 
• Pain paraprofessional suffered that she rated at 
"seven" on a scale of 1 to 10 after being hit by a 
student not serious bodily injury.

Serious Bodily Injury

Southfield Public Sch., 118 LRP 11554 (SEA Mich. 2018). 

• “Extreme pain” inflicted by bites, punches, and kicks, causing 
the victim to require muscle relaxers, pain killers, and 
physical therapy is serious bodily injury.

Pittsburgh Sch. Dist., 116 LRP 48011 (SEA Pa. 2016). 

• A migraine was not serious bodily injury; victim drove herself 
home and felt relief in thirty minutes

In re: Student with a Disability, 115 LRP 44815 (SEA N.H. 
2014). 

• Concussion with severe headaches, nausea, light sensitivity, 
and impaired cognition is serious bodily injury.

Moon Township Area Sch. Dist., 113 LRP 3142 (SEA Pa. 
2012). 

• Injury to arm requiring no prescription medication and one 
doctor visit is not serious bodily injury.

Bus Suspension
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71 Fed. Reg. 46,715 (2006)

“Whether a bus suspension would count as a day 
of suspension would depend on whether the bus 
transportation is a part of the child’s IEP. If the 
bus transportation were a part of the child’s IEP, 
a bus suspension would be treated as a 
suspension … unless the public agency provides 
the bus service in some other way, because that 
transportation is necessary for the child to obtain 
access to the location where services will be 
delivered. If the bus transportation is not a part 
of the child’s IEP, a bus suspension is not a 
suspension under § 300.530.” 

Baltimore County Pub. Schs.
115 LRP 25623 (SEA MD 2015)

14-year old with ED suspended from the 
bus for 8 days
•Had been given OSS four times prior
• At the time of the suspension, received 
transport pursuant to gen. ed. policy

Parents filed state complaint alleging that 
the school was obligated to conduct 
manifestation

Baltimore County Pub. Schs.
115 LRP 25623 (SEA MD 2015)

MD SEA:
• Student didn't receive transportation as a 
related service so days didn't count as 
removals
•District offered free alternate transportation
• If had been a related service and alternative 
not provided, manifestation would have been 
required
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Letter to Sarzynski, 
59 IDELR 141 (OSEP 2012)

If transportation is included in an IEP and 
the student is suspended from the bus 
(or other mode of transportation) for 
more than 10 school days, that 
suspension constitutes a significant 
change in placement and manifestation 
must be conducted
Even if student gets to school some other 
way

Letter to Sarzynski, 
59 IDELR 141 (OSEP 2012)

All previous suspensions (i.e. from the 
bus and/or from school) are included in 
the 10-school-day removal and count in 
IDEA’s discipline rules
School districts should consider whether 
behavior in the bus is similar to behavior 
in a classroom that is addressed in an IEP 
and whether the child’s bus behavior 
should be addressed in the IEP or BIP

In re Student with a Disability,
49 IDELR 147 (SEA IN 2008)

6th-grader with autism.
Disruptive in class and on the bus.
School mainstreamed with two periods of 
special education support services each day.
Student continued to engage in disruptive 
and aggressive behaviors.
• The district implemented "point system" that 
rewarded the student for good behavior and 
penalized the student for misconduct.

• Poor behavior on bus resulted in specialized 
transport – loss of 30 minutes of instruction per 
day.
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In re Student with a Disability,
49 IDELR 147 (SEA IN 2008)

Parents sued, claiming plan not providing 
FAPE and transportation was not in LRE.
H.O.: No FBA to support BIP or 
transportation plan.
• "Data collection remains a foreign concept to 
the Respondent."
• Should have conducted FBA for both 
classroom and bus misconduct.
•Data collection should include interviews with 
student and parent.

Questions?

Karen Haase

(402) 804-8000 
karen@ksbschoollaw.com
www.ksbschoollaw.com

KSB School Law @KarenHaase


