
 

 

MEMORANDUM  

 

 

TO: KSB Policy Service Subscribers 

FROM: KSB School Law 

DATE: May 14, 2018 

RE: Annual Policy Updates 

 

 

Attached are the 2018 KSB School Law policy updates. As has been            

our practice, we have also included changes to our standard forms and            

updates on some other laws which do not require changes to policies but do              

present new obligations or things to keep in mind as you enter the             

2018-2019 year. We have broken these down in 3 sections: “Policy           

Changes;” “Forms Changes;” and “Other Issues to Consider.” 

 

To assist subscribers in implementing these policy changes and the          

other considerations laid out in this Memo, KSB will hold a webinar on             

Tuesday, May 22, 2018 at 10:00 a.m. Central Time.  In the webinar, we             

will give a brief overview of the changes and then answer questions from             

attendees regarding the policies and other considerations.  We will send out           

the link to the ZOOM conference to subscribers and will post it on the              

website in the Policy Updates section. 

 

Please feel free to contact us if you have any additional questions or if              

you would like to have a policy customized or “tweaked” to meet your             

individual circumstances. 
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Policy Changes 
 

______________________________________________________ 

 

REVISION OF POLICY 2002: Organization of the Board 

 

Without fail, some boards struggle each year to appoint board officers.           

Sometimes no board members volunteer; sometimes no motion receives a          

second; and sometimes there are dozens of votes without any nominated           

board member receiving a majority. For example, we believe the current           

record is 155 votes for the board president position, split 3-3 each time.             

You saw it play out in the World Herald and on social media this year at                

Omaha Public Schools.  

 

We have added two provisions to this policy. The first makes clear            

that the votes to nominate a board officer can be conducted by secret ballot              

as long as the vote tally is recorded in the minutes. The second is a series                

of methods the board can use to fill its officer positions if one of the crazy                

circumstances above happens to your board.  

 

The most common scenario is a split vote multiple times for board            

president. For that scenario, we’ve offered 2 options: split the position           

between the 2 members at 6 months apiece, or flip a coin. 

  

This change is not required but is recommended; you will have to            

make a choice between 2 options. 

______________________________________________________ 

 

REVISION OF POLICY 2006: Complaint Procedure 

 

Our general purpose behind policy 2006 is simple: drive as many           

different complaints and due process requirements as possible to one place,           

using one procedure. Unfortunately, bad actors also know that one way to            

significantly increase the administrative burdens of operating a school is to           

file complaints in bad faith or to become a “serial filer.” Schools have seen              

an increase in the number of individuals who simply file complaints to be a              

pain, especially when they can eventually get a review from the board.            

Additionally, many of these “serial” complainants are either raising         

illegitimate issues or have no desire to actually resolve claims through the            

complaint process.  

 

To combat bad faith attempts, we added a section to the policy to             

address those situations. Even entities like the Office of Civil Rights have            
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added similar complaint processing restrictions for serial filers. However,         

because policy 2006 contains many important state and federal law due           

process components (such as the ADA, Title IX, Section 504, etc.), this            

section had to be carefully worded to avoid violations. You should review it             

carefully and decide if the board is comfortable allowing the superintendent           

to make these determinations. 

 

This policy was also amended to include the standard of evidence that            

investigators must use when determining if misconduct occurred. This is          

related to the updates to Policy 5026 regarding sexual misconduct          

complaints. It is our recommendation that all student misconduct offenses          

be investigated using the same standard of evidence.  

  

This change is not required but is recommended. 

______________________________________________________ 

 

REVISION OF POLICY 2007: Reimbursement and Miscellaneous 

Expenditures 

 

The Local Government Miscellaneous Expenditures Act allows schools        

to spend public funds for one recognition dinner each year for elected and             

appointed officials, employees, or volunteers of the school district. Since the           

Act was enacted in 1993, the maximum cost per person for the dinner has              

been $25.00. LB 1036 increases the maximum cost per person for such a             

dinner to $50.00. 

  

This change is not required but is recommended. 

______________________________________________________ 

 

REVISION OF POLICY 2013: Violation of Board Ethics 

 

The current version of Policy 2013 says that a board can go into closed              

session to discuss a violation of its code of ethics by one of its members.               

Section 84-1410, governing closed sessions, says that it is permissible to go            

into closed session “for the prevention of needless injury to the reputation of             

an individual...if such individual has not requested a public meeting.” So           

long as the underlying reason and technical compliance components of the           

statute are met, there is no prohibition on using a closed session for             

protecting the reputation of a board member.  

 

Recently, one of our clients defended an Open Meetings Act complaint           

filed with the Nebraska Attorney General. In the complaint, the complainant           

challenged the sufficiency of a closed session motion made by the board of             
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education. Ultimately, the board wanted to go into closed session to protect            

the reputation of one of the board members. The Attorney General rejected            

the idea outright that a board can go into closed session to protect a fellow               

board member’s reputation: “[W]e do not believe that it is a proper reason             

for a closed session to protect the reputation of a member of the public              

body.”  

 

Consequently, we are revising this policy to remove the authority for           

the board to use closed session to hold a discussion of a violation of board               

ethics. We also encourage all boards to be mindful of this decision in the              

event they want to use closed session to protect a board member’s            

reputation for other reasons. 

 

These changes are required. 

______________________________________________________ 

 

REVISION OF POLICY 3020: Copyright Compliance 

 

This year, we took a fresh look at our copyright policy. After reviewing             

the federal Copyright Act and other copyright laws, we have incorporated           

several new sections into this policy. Each new section is designed to            

increase compliance with copyright laws and preserve defenses the district          

and individuals will have in the event of a violation by a student or staff               

member engaged in district curriculum, activities, or programs.  

 

The policy requires any staff member who wants to use a copyrighted            

“work” to seek the written permission of the building principal. The principal            

must ensure either that (1) the district has obtained a license for the use, or               

(2) the staff member’s use of the copyrighted material is a “fair use” for              

educational purposes. This will require building principals to have a working           

understanding of what constitutes “fair use” in the educational context,          

because federal law provides some protection from liability for educational          

institutions if they authorize use of copyrighted material only when they           

“reasonably” believe it is a “fair use.” Even if a principal accidentally            

authorizes use of copyrighted material which turns out to be a violation, the             

defense to liability exists if the principal reasonably believed it was a fair             

use. This requires some level of consideration of the fair use doctrine, which             

is why staff members must seek permission of the building principal and why             

the principal must actually make a fair use determination. 

 

The policy also requires the district to make materials available (and           

ideally training) to students and staff on the importance of copyright           

compliance. It provides another defense for the district to use if it            
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distributes/trains on copyright compliance in an effort to avoid violations of           

the law. 

 

Finally, the policy authorizes building administrators or their designees         

to take reasonable steps to stop copyright violations when they discover           

them, including removing materials from use, limiting access to district          

devices and technology, and imposing disciplinary consequences. 

 

These changes are required. 

______________________________________________________ 

 

REVISION OF POLICIES 3022: Volunteers  

AND 6027: Field Trips  

 

One of our policy subscribers received multiple requests from         

convicted felons to volunteer on school district field trips. The school district            

asked for more specific wording in these policies to make clear that the             

superintendent had the ultimate authority to reject volunteers or chaperones          

who were not suitable or appropriate for the assignment.  

 

These changes are not required. 

______________________________________________________ 

 

REVISION OF POLICIES 3023: Record Management and Retention 

(formerly Electronic Record Management)  

 

The Nebraska Secretary of State’s Record Management Division has         

recently completed a full revision of Schedule 10, the record retention           

schedule which governs school districts. We have added the requirements          

for general record retention to this policy which previously only addressed           

electronic records. Given the dominance of digital record-keeping, it did not           

seem sensible to us to continue distinguishing between electronic and paper           

records.  

 

We also felt that it was time to review our policy on electronic records              

management given the huge changes in the management and storage of           

electronic data with the advent of cloud-based digital communications. If          

you use a cloud-based service such as Google Apps for Education or Office             

365, you will need to select the retention level you have selected from your              

service provider. If you still use internal servers to host your e-mail, you             

will need to consult with your technology coordinator to determine how long            

the district stores e-mail and other electronic data. There is no obligation to             
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retain all of your e-mail in their original format, but you must identify your              

retention schedule for these records.  

 

Under the Secretary of State’s retention schedule, “short term         

communications” must be maintained for at least 6 months, which is why we             

have included that retention period for school-affiliated social media posts.          

Please note that all this means is that staff using school-affiliated social            

media posts cannot delete their posts for at least 6 months. If you use              

Twitter, for example, to announce sports scores, you just cannot go back            

and delete old Tweets at the end of the school year. You do not have to                

print these posts -- leaving them on the social media application counts as             

“maintaining” under the schedules.  

 

We have had numerous issues related to retention and review of           

security camera footage. School districts’ retention obligations for security         

video is covered by Schedule 24. After consulting with the Secretary of            

State’s office, we have categorized security video as “working papers” which           

can be destroyed as soon as the school determines that there is no need to               

keep it. Schools will have to complete an annual disposition report           

regarding this footage. The Secretary of State’s Office was gracious enough           

to provide us with a sample disposition report on security video footage,            

which we have included as an example with these updates.  

 

These changes are required. 

______________________________________________________ 

 

REVISION OF POLICY 3025: Returned and Outstanding Checks 

(formerly Returned Checks) 

 

We have updated this policy to include a section on “Outstanding           

Checks.” This year, we had a few boards who issued checks which were not              

deposited. School auditors recommended to their school districts that they          

adopt a policy which requires a review after a certain amount of time, and if               

necessary a follow up with the payee. The new section permits the            

superintendent to take any action necessary to resolve the matters,          

including stopping payments and reissuing checks. 

 

This change is not required. 

______________________________________________________ 
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______________________________________________________ 

 

REVISION TO POLICY 3040: School Safety and Security  

 

We have made two changes to the policy. The first deals with            

requests for memorials. When a school community experiences the death of           

a student or a similar tragedy, there is often the very human tendency to              

want to do something in memory of the deceased student. These memorials            

can range from spontaneous tributes piled at lockers or parking spaces to            

more permanent, lasting tributes like placing plaques in halls or planting           

trees or gardens in the student’s name. There may also be ceremonies or             

assemblies that bring together members of the school community to share           

memories and grieve together. While this is a very understandable impulse,           

the most current psychological research indicates that these sorts of          

memorials are not good for kids and they create tremendous potential legal            

issues. We blogged about this issue last year here. After several schools            

faced high-profile pressure from their communities to consider allowing         

student memorials, we reached out to Jolene Palmer, the State Safety and            

Security Officer. She confirms that it remains best practice to disallow           

student memorials. While we agree with Ms. Palmer and defer to the            

research, we also know that there can be tremendous political pressure to            

allow a memorial. So, we now have two options for memorials. The first is              

to flatly prohibit them. The second option sets up a process whereby the             

school’s crisis team can consider a request for a memorial and make a             

recommendation to the board. It is important that you discuss this issue as             

a board now before a crisis event has occurred. 

 

We have also revised the list of crisis team participants to include a             

representative of the district’s IT staff. This person can be an important            

resource for retrieving security footage, shutting down e-mail access, and          

other possible crisis response steps. 

 

These changes are not required. 

______________________________________________________ 

 

REVISION TO POLICY 3047: Data Breach and Response 

 

We updated this policy to include the security standards put in place            

by LB 757. LB 757 requires that districts implement appropriate security           

procedures and practices based on the personal information that is handled           

by the district. It also requires that vendors be held to the same security              

standards. This means the policy change will only be step one of compliance             

with this statute. Each district will need to work with its technology staff to              
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ensure that data security is in place. Districts will also want vendor            

contracts reviewed as they enter new contracts or review current contracts,           

to get the required security provisions written into each contract. 

 

This change is required. 

______________________________________________________ 

 

NEW POLICY 3048: Communicable Disease 

  
The KSB Policy Service used to include a policy on communicable           

diseases, but we decided it duplicated other policies and wasn’t needed.           

Some of our subscribers requested that we put it back in the service. Policy              

3048 is the new and improved version of our communicable disease policy.  

  
This policy is not required. 

____________________________________________________            __ 

 

NEW POLICY 3049: Drones and Unmanned Aircraft 

 

We have added this policy to the service since many schools now use             

drones or other “Unmanned Aircraft Systems” as part of school programs.           

The policy contemplates some general use restrictions while also factoring in           

differences for district uses versus personal or private use on school           

grounds. The policy generally defers to the superintendent or his or her            

designee to provide permission, designate authorized areas, and impose         

other restrictions on the use of drones on school property. 

 

This policy is not required but is strongly recommended. 

______________________________________________________  

 

NEW POLICY 3050: Technology in the Classroom 

 

Some teachers bring “smart speakers” such as Google Home and Alexa 

Echo devices into their classrooms.  This policy addresses the use of those 

devices, along with assistive technology that has “listen-in” capabilities.  

 

This policy also addresses how educational apps and other software          

will be used in the classroom and requires teachers to notify the            

administration of any app or software they plan to use in their classroom             

that is not issued by the district. 

 

The Children’s Privacy Protection Act places limits on the information          

which operators of websites or online services can collect from children           
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under the age of 13. COPPA is the reason Twitter and Facebook, for             

example, have a minimum user age of 13 in their terms of service. The aim               

is to give parents more control over what information is collected from their             

children online. Schools are not directly regulated by COPPA, but as the            

digital revolution has moved into the classroom, schools have increasingly          

been put in the middle of the relationship between vendors and parents.            

The FTC is the federal agency which enforced COPPA. It has said it prefers              

schools to have a system where digital resources are reviewed on a            

district-wide basis to develop a “whitelist/blacklist” system. But that is a           

suggestion, not a requirement. In our experience, this is simply unworkable           

given the vast array of digital educational resources available and the need            

for school staff to be nimble in responding to student needs. The FTC has              

said schools may use a decentralized review so long as the district provides             

adequate guidance to the staff members who are allowed to make relevant            

decisions. That means if you adopt this policy with a decentralized process,            

you will have to provide training for every teacher who is permitted to             

deploy an app that might collect student data. 

  

There is no standard training protocol on COPPA. The district should           

document the directive that staff must understand the data implications of           

app usage and student data privacy. One option would be to require all staff              

to view this video from PTAC. It is only nine minutes long, not terribly              

boring, and covers the basics of FERPA and COPPA very well. We also think              

it will be hard for the FTC or FPCO to say your training was inadequate if you                 

used resources created by the U.S. Department of Education.  

 

The assistive technology provisions are required. The rest of the          

policy is highly recommended.  

______________________________________________________ 

 

REVISION OF POLICY 4012: Staff Internet and Computer Use 

 

Previously, we did not distinguish between staff use of school internet           

and computers while “on duty” versus “off duty.” We have added that            

distinction to the policy. To start, we simply added “While on Duty” to             

several of the first few sections of the policy. We then added a section at               

the very end of the policy on “Off-Duty Personal Use.” 

 

This new section mirrors the requirements contained in policy 3044,          

which covers personal use of school resources, including when it is           

permissible. This was included in the 2017 updates, and it is required to             

comply with the Political Accountability and Disclosure Act. In addition to           

complying with other district policies, it requires personal internet/computer         
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use by staff to comply with NDE Rule 27, so it is clear that inappropriate or                

unauthorized use can be used as part of a personnel case or PPC complaint.              

Finally, the new section and policy 3044 require the employee to report as             

compensation any taxable “income” as defined by IRS rules. We are not            

accountants and cannot give tax advice, but we believe there are some            

authorized uses of school property which arguably could be considered as           

in-kind “income” which must be accounted for in tax filings. 

 

This change is required. 

______________________________________________________ 

 

REVISION OF POLICY 4013: Grievance Procedure 

 

We include this policy in our policy service, but grievance procedures           

are mandatory subjects of bargaining. We advise schools and ESUs that           

your grievance procedure which applies to certificated staff should be in your            

negotiated agreement. Some schools modify and use this policy for          

administrative and classified staff “grievances,” but most school use their          

general complaint procedure for non-union grievances. Regardless of how         

you handle your grievance procedures for work-related complaints        

(negotiated agreement, policy, or handbook), some updates from state and          

federal law have impacted grievance procedure considerations over the past          

year. We suggest you consider incorporating the changes below wherever          

your grievance procedures are housed. 

 

In August, the Nebraska Supreme Court decided Armstrong v.         

Clarkson Coll., 297 Neb. 595, 901 N.W.2d 1 (2017). The important point for             

public schools and ESUs in Nebraska relates to grievance procedures. The           

Court held that prior to filing a lawsuit based upon a breach of contract              

claim, the plaintiff in the case was first required to exhaust the            

administrative grievance procedure available to her. We have added a          

section to our policy making clear that it is a required and not a permissive               

procedure.  

 

You may recall the NSEA circulating proposed language that local          

associations presented to boards last year asking the board to consider the            

grievance procedure as “permissive” or “voluntary” rather than a required          

administrative procedure to exhaust before filing a lawsuit. We advise our           

clients not to agree to that. We believe the grievance process is useful,             

because it forces grievances and related issues into one process for staff            

members covered by the policy. Most grievances are resolved at the lowest            

level before they are ever formalized. The downside to a mandatory           

grievance procedure is that schools may receive more grievances as a result.            
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Although we shared that concern after reading the case and speaking with            

the NSEA attorneys, we have not seen a significant uptick in grievances            

filed.  If you have not already, you should talk through that with your board. 

 

Finally, as noted above in the Complaint Procedure updates, schools          

have seen an increase in the number of individuals who simply file            

complaints to cause administrative burden. Many of these “serial”         

complainants are either raising illegitimate issues and/or have no desire to           

actually resolve claims through the complaint process. We added a section           

to the policy to address those situations. Even entities like the Office of Civil              

Rights have added similar complaint processing restrictions for serial filers. 

 

These changes are not required but are recommended. You should          

review these changes in light of your current grievance procedures          

and with your board, including adding it as an item to change during             

your 2018 negotiations. 

______________________________________________________ 

 

REVISION OF POLICY 4014: Employment-Related Sexual 

Harassment 

 

This policy was revised to direct employees who feel they have been            

harassed to use the complaint procedure found in board policy, or to report             

the harassment directly to the Title IX coordinator. Prior to this update, the             

complaint procedure was already in place, and it allowed employees to go            

directly to the Title IX coordinator. This revision is mostly to clarify the             

employee’s options and streamline the complaint process. Previously this         

policy also listed board members as a proper person to receive a report of              

sexual harassment. We have removed that option, because we have seen           

cases in which a board member had knowledge of a sexual misconduct issue             

but failed to report it to the administration. This fact was used against the              

district when the court assessed whether the district was indifferent to the            

alleged incident.  

 

This change is not required but is recommended. 

______________________________________________________ 

 

DELETE POLICY 4047: Implementation of Student Assistance Team 

Label as “[Intentionally Left Blank]” 

 

During the Safety and Security Updates we released in the fall of            

2016, we moved the SAT policy to number 5067. We realized this year that              

we did not tell you to remove it from its former location in 4047. You do not                 
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need to change the policy, which is now policy 5067, but you should remove              

policy 4047. We have updated the 4000 Series Memo and the 4000 Series             

Index to reflect this change. 

  

This change is not required but is recommended. 

______________________________________________________ 

 

REVISION TO POLICY 5008: Pregnant and Parenting Students  

 

We revised this policy last year in order to comply with LB 427, which              

allowed you to meet the May 1, 2018 deadline for implementation of a             

policy. After NDE distributed its model policy, we asked their legal counsel            

to review our policy to make sure they agreed that it was consistent with              

their model. NDE’s legal counsel suggested the changes contained in this           

policy. These changes are minor, but it is always good to have NDE approve              

our policy, and we almost always make any changes they suggest. We also             

sent these revisions out in April, so your board may have already adopted             

this revision.  

 

This change is required. 

______________________________________________________ 

 

REVISION TO POLICY 5017: Routine Directory Information 

 

We have added “Name of parent and/or guardian” to the list of            

information about a student which may be released without parent          

knowledge or consent. This allows you to announce the name of a student’s             

parents at senior recognition night or on other occasions. To be candid, we             

should have included this on the list before now.  

 

This change is not required but is highly recommended. 

______________________________________________________ 

 

REVISION OF POLICY 5026: Sex Discrimination and Sexual 

Harassment of Students;  

COMBINE POLICIES 5026 AND 5027 

 

The Department of Education released new guidance on Title IX          

investigations in 2017. In the new guidance the DOE rescinded some           

Obama administration procedures for the investigation and appeal of district          

decisions involving sexual harassment. The Trump Administration has        

indicated that the 2001 Title IX Guidance from the Bush Administration           

should be followed, unless otherwise directed by the DOE. One of the big             
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changes from this decision is that districts may choose the appeal process            

for Title IX investigations. A district is not required to offer an appeal from              

its decision regarding responsibility and disciplinary sanctions. A district can          

allow only the accused party to have an appeal, as they are the party that               

“stands to suffer from any penalty imposed” according to decision from the            

Office of Civil Rights. A district can also allow appeals for both parties once              

a decision has been made.  

 

In addition to a decision on the appeals process, the district may            

choose the level of evidence required to reach a conclusion that sexual            

misconduct has occurred. The district may use a preponderance of the           

evidence standard or a clear and convincing evidence standard. A          

preponderance of the evidence standard means that the evidence shows it is            

more likely true than not that the accusations are true. A clear and             

convincing evidence standard is a higher bar of proof that requires a party to              

show that it is substantially more likely than not that the accusations are             

true.  

 

These are very brief explanations of the appeals and evidence issues           

raised by the Title IX guidance. The complaint procedure in Policy 2006 will             

follow a preponderance of the evidence standard, as that is customary in            

student conduct investigations, and is lawful under the new guidance. Policy           

2006 will also reflect a complaint procedure that allows both parties in a             

student misconduct allegation to appeal the decision. 

 

This change is required. 

______________________________________________________ 

 

DELETE POLICY 5027: Sexual Harassment of Students by Other 

Students 

Label as “[Intentionally Left Blank]” 

 

This policy was combined with policy 5026 and will now be           

“Intentionally Left Blank.” 

 

This change is required. 

______________________________________________________ 

 

REVISION OF POLICY 5035: Student Discipline 

 

This policy was revised to reflect changes in state law. LB 1081 was             

passed this legislative session. Among other things it amended § 79-262           

and § 79-293 to require that school districts collaborate with their local            
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county attorney in order to determine what student conduct should be           

reported to law enforcement as a criminal violation. One of the forms for             

the 5000 series will be a form letter for subscribers to send to their county               

attorney requesting collaboration. Subscribers should attach this updated        

policy to the form letter and send it out as soon as possible.  

 

The amended § 79-262 requires the annual review of reportable          

student conduct occur before August 1. We have drafted what offenses we            

believe should be reported to law enforcement. If your county attorney           

collaborates with the district and requests additional or different conduct be           

reported, the district will need to work with their county attorney and amend             

the policy. The student handbook has been updated with this change as            

well.  

 

This change is required. 

______________________________________________________ 

 

REVISION OF POLICY 5037: Student Internet and Computer Access 

 

This policy was revised to correct an accidental omission that occurred           

in section I.B.3.  

 

This change is required. 

______________________________________________________ 

 

REVISION OF POLICY 5045: Student Fees 

 

This policy was revised to correct section (B)(4) Materials Required for           

Course Projects. Course projects that are required in the curriculum cannot           

have a fee associated with them. Elective coursework counts toward          

graduation and advancement between grades, and does not qualify as an           

extracurricular activity under § 79-2,126. However, students who wish to          

buy different or more advanced materials, such as additional art supplies or            

lumber, may purchase those materials through the school or provide the           

materials themselves. The course must include a basic project that can           

meet the curriculum with materials the district will provide. 

 

This change is required.  

______________________________________________________ 
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______________________________________________________ 

 

REVISION OF POLICY 5054: Student Bullying 

 

One of the issues we see school administrators struggle with is how to             

distinguish between conduct which is bullying and other conduct which is           

annoying or hurtful to students. We have revised the bullying policy to pull             

two definitions into the policy. We think the definition adopted by the            

Centers for Disease Control is useful to have in your policy because this is              

the definition that the federal courts have used in litigation alleging that            

schools have been deliberately indifferent to bullying among students. We          

also think the CDC definition provides useful tools to discuss bullying           

allegations with parents. We have also included the definition of bullying           

found in state law which requires schools to have an anti-bullying policy.            

Notice that the policy gives district administrators the discretion to use these            

two definitions to make their own determination on a case-by-case basis           

about whether bullying has occurred.  

 

The next set of additions are designed to resolve a conflict between            

state and federal law. The Nebraska Student Discipline Act says that school            

administrators may only long-term suspend or expel a student for          

misconduct which occurs on school grounds, in a school vehicle, or at a             

school activity. But that does not mean that school administrators can           

simply ignore off-campus cyberbullying. The IDEA, Section 504, and Title IX           

all require school staff to take prompt remedial action to assist a student             

who has been bullied or harassed due to a protected status characteristic --             

disability, sex, race, etc. This obligation under federal law exists if the            

bullying or harassment is interfering with the student’s ability to access           

education, regardless of where the student was when the bullying or           

harassment occurred. We have added two paragraphs to the bullying policy           

to make the distinction between punishment of the bully and support for the             

victim clear under the policy. Please also notice that the limits of the             

Nebraska Student Discipline Act only apply to long-term suspension or          

expulsion. Schools can (and should) impose a whole range of other           

consequences on students who bully, including short-term suspension,        

in-school suspension, counseling, additional academic work detentions, and        

the like. These consequences serve both to punish the bully and to prove             

that the district was not deliberately indifferent to the victim, even if the             

bully could not be expelled.  

 

This change is required.  

______________________________________________________ 
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______________________________________________________ 

 

REVISION OF POLICY 5057: District Title I Parent and Family 

Engagement Policy 

 

Once again this year, NDE required a few changes to school districts’            

Title I policies. We collaborated with NDE on these changes and obtained            

their approval of this policy. This policy should comply with all items to be              

reviewed in the event your district is subject to an audit or review of your               

Title I policy. 

 

This change is required. 

______________________________________________________ 

 

REVISION OF POLICY 5062: Lice and Nits 

 

This policy has always had two options. Option A is more aggressive            

and prohibits lice, louse eggs, and nits. Option B was designed to be less              

aggressive and more in line with what DHHS and the Centers for Disease             

Control have said, which is that only live lice or eggs should be a basis for                

exclusion from school. However, the “Option B” version of the policy still            

contained two references to “nits.” This revision simply corrects that. You           

may not need to do anything to your policy. However, you should double             

check your policy to be sure the wording is consistent with your board’s             

choice. 

 

This change is required if you adopted “Option B,” and you should            

check your policy to be sure it is worded correctly if you picked that              

option. 

______________________________________________________ 

 

REVISION OF POLICY 6021: District Criteria for Selecting Evaluators 

to be Used for Special Education Evaluation and Verification and 

Independent Educational Evaluations  

 

When the Nebraska Department of Education revamped its website, it          

changed the URL for service agencies that have approved rates. This           

revision replaces the old URL with the correct one.  

 

This change is required. 

______________________________________________________ 
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______________________________________________________ 

 

REVISION OF POLICY 6031: Emergency Exclusion 

 

We fixed a sentence fragment in this policy. It was the first sentence             

under the heading “Extension of Exclusion.” In that same paragraph, we           

changed the word “considered” to “made” in the last sentence. 

 

This change is required. 

______________________________________________________ 

 

NEW POLICY 6036: Reading Instruction and Intervention Services 

OR Nebraska Reading Improvement Act Policy 

 

LB 1081 creates the Nebraska Reading Improvement Act that         

expresses the Unicameral’s intent that all students in public schools be able            

to read at or above grade level by third grade. In order to meet this goal,                

school boards are required to develop policies to facilitate reading instruction           

and intervention services to address student reading needs, including, but          

not limited to, dyslexia. Beginning with the 2019-20 school year, schools           

will be required to administer reading assessments approved by NDE three           

times per school year to all students in kindergarten through third grade.            

Schools will also be required to provide supplemental reading intervention          

programs to students identified with reading deficiencies to ensure that they           

are reading at or above grade level by the end of third grade. This policy               

addresses all of the requirements of the new Act. However, the Act also             

authorizes NDE to adopt rules and regulations. We will review any such            

rules and regulations and amend the policy as necessary prior to the            

2019-20 school year.  

 

This policy is required. 

______________________________________________________ 

 

Forms Changes 
 

______________________________________________________ 

 

Employment Application  

(4000 Series) 

 

The state laws regarding Veterans Preference have been updated to          

change the definitions of who is eligible for a preference and place timeline             

limitations on some eligible individuals. The changes to the law are best            
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observed in LB 639 from the last Unicameral session, and you can view the              

2-page bill here. 
 

In terms of the changes relevant for schools as employers, the           

Unicameral added “service members” to the definition section of 48-225 so           

that the statute not only covers “veterans’” spouses but also the spouses of             

“servicemembers.” The preference given to spouses of servicemembers is         

limited to the time during which the servicemember is on active duty and up              

to 180 days of the servicemember’s discharge or separation from service.           

We have updated our form Employment Application to reflect those changes. 

 

NOTE: Many schools still do not include the veterans’ preference          

disclaimer in their job postings.  Section 48-227(3) states as follows:  

 

(3) All notices of positions of employment available for veterans          

preference and all applications for such positions by the state or           

its governmental subdivisions shall state that the position is         

subject to a veterans preference. 

 

Every job opening you post or advertise should include the following           

wording: “This position is subject to a veterans preference.” 

 

These changes are required.  

______________________________________________________ 

 

Copyright Compliance for School Staff 

(4000 Series) 

 

This document is from the U.S. Copyright office and can be distributed            

to staff as a way to evidence attempts at copyright compliance in the             

educational setting.  

 

This form is not required but recommended.  

______________________________________________________ 

 

Title I School-Parent-Student Compact Example  

(5000 Series) 

 

Consistent with the Title I policy, we collaborated with NDE to update            

our model Title I Compact document. The primary change to note is that it              

no longer requires the signature of the building principal, parents, or eligible            

students. 
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These changes are required.  

______________________________________________________ 

 

Disenrollment Packet 

(5000 Series) 

 

Disenrollment varies based on student age and circumstance. The         

new packet provides a separate form for each disenrollment situation          

authorized by state law. The final page of the packet is for the             

superintendent to fill out in situations that require an exit interview. 

 

These changes are not required but are recommended. 

______________________________________________________ 

 

Letter to County Attorney Regarding Collaboration 

(5000 Series) 

 

LB 1081 was passed during the legislative session, which amended          

section 79-283 to require school districts to collaborate with their county           

attorney to determine what violations of student conduct should be reported           

law enforcement.  

 

This change is required. 

______________________________________________________ 

 

Foreign Exchange Student Application Form  

(5000 Series) 

 

Whenever our policies reference a “form” or “application,” we try to           

provide a sample for you to use. We did not have a sample application for               

foreign exchange students despite the fact that policy 5006 requires the           

prospective host family to “file an application with the administration to           

enroll the student.”  

 

This form is not required but recommended.  

______________________________________________________ 
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Other Issues to Consider 
 

______________________________________________________ 

 

Procurement With Federal Funds (Policies 3003.1, 3004 and 3004.1)  

 

Last year we made extensive revisions to our construction and          

purchasing policies in order to comply with revisions to the federal Education            

Department General Administrative Regulations (EDGAR). This is the        

regulation that required you to begin bidding all of your school lunch            

purchases if you spend more than $3,500. In early December 2017,           

Congress raised the limits for all categories of purchasing for the military            

and for institutions of higher education. This year, the Office of Management            

and Budget has announced that it will extend those changes to the programs             

covered by EDGAR, including K-12 educational entities. The new regulations          

will be released in July and will be effective immediately. We will have to              

review the regulations when they are released and will also need to confer             

with several program offices at the Nebraska Department of Education.  

 

The good news: The purchasing limits for some federal programs are           

definitely going to be increased for the 2018-19 school year. The federal            

regulations will increase the limit for micro-purchases from $3,500 to          

$10,000 and small purchases will increase from $150,000 to $250,000.          

We might also be able to loosen up some of the other administrative             

burdens that have been placed on your federal purchasing programs during           

the 2017-18 school year.  

 

The bad news: We will have to send a separate update on purchasing             

policies sometime this summer to allow you to take advantage of those            

higher purchasing limits. The higher limits could potentially apply to Title I,            

school nutrition, and special education. We do not yet know if the Nebraska             

Department of Education will take any steps to retain the lower limits in             

specific program areas, and will work with those offices within NDE to            

formulate a single set of policy changes that subscribers can adopt. We will             

also need to review the actual federal regulations to see what, if any, of the               

other administrative hoops might be eliminated in our new policies.  

 ______________________________________________________ 

 

Voluntary Termination Incentives 

 

The Unicameral passed LB 512 during the 105th Legislature (2017-18)          

with an effective date of September 1, 2017. Section 11 of that bill is now               

codified at section 79-8,142, and it provides certain limitations on early           
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retirement incentives. These limitations only apply to school districts that          

are at their maximum budget authority and at their maximum levy, but we             

fielded many questions about the changes during this past school year. If            

you are a school district up against your max budget and levy authority,             

meeting these requirements will allow qualified payments to be excluded          

from levy and budget limitations on a scaled basis for the next several years.              

Section 79-8,142 states: 

  

(1) A school district may agree to pay incentives to a certificated            

employee in exchange for a voluntary termination of employment. 

  

(2) For purposes of this section, incentives paid in exchange for a            

voluntary termination of employment include any amount paid, except         

pursuant to the Retirement Incentive Plan or Staff Development         

Assistance agreement required under sections 79-854 to 79-856 for         

school districts involved in a unification or reorganization, to or on           

behalf of any certificated staff member in exchange for a voluntary           

termination of employment, including, but not limited to, early         

retirement inducements and costs to the school district for insurance          

coverage for such certificated staff member or any member of such           

certificated staff member's family. 

  

(3) Incentives paid to a certificated teacher in exchange for a           

voluntary termination of employment shall be a qualified voluntary         

termination incentive for a certificated teacher for purposes of sections          

77-3442 and 79-1028.01 if: 

  

(a) All current and future incentives paid by the school district to            

such certificated teacher for such voluntary termination of        

employment do not exceed thirty-five thousand dollars in        

total and such school district has not and shall not pay any other             

incentives to such certificated teacher for any voluntary        

termination of employment; 

  

(b) All current and future incentives for such voluntary         

termination of employment are paid within five years after         

such voluntary termination of employment or prior to such         

certificated teacher becoming eligible for medicare,      

whichever occurs first; 

  

(c) Such school district has, to the satisfaction of the State Board            

of Education, demonstrated that the payment of such        

incentives in exchange for a voluntary termination of        
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employment will result in a net savings in salary and          

benefit costs to the school district over a five-year period;          

and 

  

(d) Such incentives to be paid in exchange for a voluntary           

termination of employment were not included in any        

collective-bargaining agreement. 
  

(4) Each school district shall report all incentives paid in exchange           

for voluntary terminations of employment on the annual financial         

report in the manner specified by the department. 

  

(5) The State Board of Education may adopt and promulgate rules and            

regulations to carry out the purposes of this section. 

  

(Emphasis added).  

 

This statutory change does not necessarily require a change to your           

school’s early retirement policy. However, you should seek a legal review of            

your policy and agreement if you are looking to use an early retirement             

program and your district is up against its budget authority and levy limits. 

 

______________________________________________________ 

 

Child Restraint Safety Devices 

 

LB 42 changes the law related to the use of motor vehicle child safety              

restraint devices. LB 42 requires: 

 

● All children up to 8 years old must ride properly secured in a             

federally-approved child safety seat. 

● Children must ride rear-facing until up to 2 years old or until they             

reach the upper weight or height limit allowed by the car seat            

manufacturer. 

● Children under 8 years old must ride in the back seat, as long as there               

is a back seat equipped with a seatbelt and it is not already occupied              

by other children under 8. 

● Children ages 8 to 18 must ride secured in a safety belt or child safety               

seat (booster seat). 

 

This bill does not require a policy change. 

______________________________________________________ 
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______________________________________________________ 

 

LB 1000: Public Facilities Construction and Finance Act and Bonds 

 

Effective April 17, 2018, any bonds issued under the Public Facilities           

Construction and Finance Act must be submitted to a vote prior to their             

issuance.  

 

This bill does not require a policy change. 

______________________________________________________ 

 

E-Rate Compliance and Audits 

 

Earlier this school year there was some discussion among educational          

technology gurus about what school districts must do to prove they have            

complied with the Children’s Internet Protection Act in order the qualify for            

E-rate funding. The FCC’s Small Entity Compliance Guide requires that          

schools be able to prove that they: 

 

● Implement technology protection measures to prevent students       

from accessing material which is harmful to minors; 

● Have an internet safety policy; 

● Held a public hearing when the board originally adopted the          

internet safety policy; 

● Educate students in internet safety and digital citizenship. 

 

If you are a full policy service subscriber, you comply with all of these              

requirements under two policies. First, Policy 5037 is your internet safety           

policy and includes the necessary CIPA wording. As long as you can dig up              

the minutes of the hearing where you originally adopted the district’s first            

internet safety policy, you will be fully compliant with the FCC’s regulations.            

You do not have to hold an annual hearing or review of this policy.  

 

The curriculum piece is met by policy 5054 on student bullying. Years            

ago, when the FCC regulations came out, we added the last sentence, "Each             

building shall engage in activities which educate students about bullying,          

bullying prevention and digital citizenship." We have conferred with SuAnn          

Witt, the State E-rate Coordinator, and she confirms that this statement is            

sufficient to comply with the FCC regulations.  

 

Finally, the billed entity in a consortium application (such as the State            

of Nebraska for Network Nebraska services or your ESU) may request that            

members of the consortium provide this information to prove their subsidiary           
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compliance with the regulations. Schools who work with consortia for the           

E-rate applications should confer with the consortium manager to see what,           

if any, documentation the consortium will require.  

______________________________________________________ 

 

The Protecting Young Victims from Sexual Abuse and Safe Sport 

Authorization Act of 2017 

 

This law does not apply to most Nebraska schools. This federal law            

was passed in the wake of the USA Gymnastics sexual abuse scandal. The             

law is focused on interstate competitive athletics and Olympic and          

Paralympic national governing bodies that participate in the U.S. Olympic          

Committee. The law includes amatuer sports leagues that engage in          

interstate competition. The law does not apply to extracurricular athletics          

between schools in the same state. If your school engages in interstate            

athletic competition and you have any questions about the requirements of           

the law, please contact us.  

 

This law does not require a policy change unless you participate in            

interstate athletic competitions. If you do, we will help you prepare           

a policy as needed. 

 

 

CONCLUSION 

 

It is all too easy to adopt policies that look good, but that do not               

actually reflect how the school operates or assist the school in accomplishing            

its goals.  Every year we stress that it is very important to us to give you a                 

working, useful set of policies and a continuing policy service.  There is no             

additional charge for revisions to these policies or consultation about them.           

Please don't hesitate to contact any one of us with questions.  Our group             

e-mail address is ksb@ksbschoollaw.com. 
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